Assembly Government Response to the Discrimination Law Review- A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain

Single Objective Justification Test (1.50-153) – Support 
The Welsh Assembly Government (WAG) is in favour of harmonising the law where appropriate and agrees with the proposal to replace the different justification tests in disability discrimination law with a single test.  We believe that the current proposal will not only simplify the law, but in the case of employment and vocational training, strengthen the current level of legal protection.  

Extending the scope for positive action measures 
The current approach (4.36 – 4.38) – Support
The WAG uses a range of initiatives to address the under-representation of minority groups in our own workforce.   We undertake targeted outreach work and a range of work placement schemes which give people from under-represented groups the opportunity to experience the benefits of working for us directly as an employee.  An added benefit is the impact this has on our internal culture in helping staff to understand diversity issues and how important it is that equality, diversity and human rights are mainstreamed into our business functions.  

Given that institutional discrimination still exists, we would advocate the continued use of positive action provisions to break through workplace glass ceilings.  The WAG therefore supports any measures aimed at clarifying and strengthening the types of positive action measures that are and are not allowed under the law.  
Reasonable adjustment (4.39 – 4.47) – Support and extend
The scope of balancing measures should be expanded but remain a voluntary option to address the under-representation of minority groups.  Moreover, we feel that reasonable adjustment should apply beyond disability.  There are other equality issues that would also benefit from the requirement to provide reasonable adjustments on the ground of religion:  allowing a flexible working pattern on Friday afternoons for Muslims and Jews to enable them to congregate for worship.

Extending measures to meet special needs in education, training, welfare or ancillary benefits (4.48) – Support
To promote parity among minority groups, positive action provisions should be extended to prevent disadvantage and discrimination and not just under-representation.  

Clear Guidance (4.49 – 4.51) – Support
It will be most helpful for CEHR to issue guidance on positive action programmes.  Although it is the courts’ remit to determine whether certain positive action programmes are lawful, the CEHR should have a role to play in advising employers whether their proposed positive action programmes are likely to be permitted as well as help employers to share best practice.   We recognise however, that if this is accepted it may result in a greater resource need within the CEHR.

A Single Equality Duty (5.21 – 5.30) – Support and extend 
The WAG supports the replacement of the three statutory duties with a single equality duty.  Like many other public sector organisations we recognise that it is important not to consider each equality strand in isolation when discharging our business and policy functions as the people of Wales are made up of individuals who are not homogeneous and at any one time function and live in various identities.    

We do agree that it would be helpful to provide a clear statement of the purpose of a single public sector duty.  

The WAG has a statutory duty to make arrangements with a view to securing that its functions are exercised with due regard to the principle that there should be equality of opportunity for all people.  In light of this the WAG would like the UK Government to explore the possibility of including a provision in the Bill which would allow the Welsh Ministers to place specific equality (covering gender, disability and gender) duties on public authorities all of whose functions are public functions in relation to Wales.  

Setting priority equality objectives (5.39 – 5.40) – Support and extend
The consultation document suggests that equality objectives should be set in the context of national policies, and that national priorities could be set through mechanisms such as:

· the national performance management framework;

· priorities identified by the Commission for Equality and Human Rights, and 

· (for public authorities in Scotland) the Scottish Executive’s own national objectives.  

The WAG agrees with this approach but like Scotland will want the power to set our own national objectives for wholly Welsh public authorities.  

Strategic Equality Outcomes (5.41) – Support and extend
As mentioned above the WAG agrees that it would be helpful for strategic equality outcomes to be set by the appropriate national government and that the WAG should have the power to set our own equality outcomes for wholly Welsh public authorities in Wales. 

Ensuring Effective Performance (5.42 – 5.46) – Support in principle and extend
WAG agrees that public bodies should prioritise action on their most significant policies.  As mentioned above the WAG would like the UK Government to explore the possibility of including a provision in the Bill which would allow the Welsh Ministers to place specific equality duties on public authorities all of whose functions are public functions in relation to Wales.  

Of the three existing equality duties WAG thinks that the general duty for race and gender should be adapted to require public authorities to:

· Eliminate unlawful discrimination and harassment on the grounds of age, disability, gender, race, religion and belief, and sexual orientation.  

· Promote equality of opportunity. 

In relation to specific duties we feel that the consultation documents’ emphasis on outcomes rather than process is correct.  Although there is merit in developing equality schemes, these often become an end in themselves rather than a way of changing outcomes.  However, the WAG does not think that removing the requirement to evidence what authorities plan to do to promote equality is the right approach either.  As an alternative WAG suggests that public authorities should produce a statement and action plans covering all strands.  The statement could expand on the national priorities, set for Wales by WAG, (5.39 – 5.41) and set out the general direction of travel for each authority.  The action plans should then record the detailed work that the authority plans to undertake to achieve the high level priorities outlined in the statement.  This would result in a more manageable approach which encourages public authorities to embed equality in all their areas of responsibility and ensure that effort is directed into the action plans and their implementation rather than the production of schemes.  

Which public authorities should the duty apply to? (5.47 – 5.65) – Support and extend 
The WAG takes the view that the single equality duty should apply to all public authorities, as long as public authorities are only required to do what is proportionate in relation to their function and size.  Wales in particular has a large number of small public bodies who employ under 150 members of staff.  These organisations have a significant impact on society, and therefore excluding them from the single equality duty would be a lost opportunity.  Rather than limiting the application of the single equality duty to certain public authorities detailed guidance should be provided on what is proportionate for different types and sizes of public authority.  

Extending the coverage of the duty (5.57 – 5.72) – Support
The WAG is in favour of extending the equality duty to cover religion or belief, age and sexual orientation.  This proposal is in line with our commitment to mainstreaming equality and human rights and our statutory duty to promote equality.  In fact the Assembly Government recently commissioned a piece of research on how to address the six equality strands when developing policy, and is currently working towards the production a Single Equality Scheme which will cover the six strands.  Our Scheme will be operational from May 2008.  

In addition tackling Age discrimination will be one of the key powers for the Commissioner for Older People for Wales to be appointed later this year.  The remit of this independent post is set out in both Primary and Secondary legislation and it will be the first post of its type in Europe.  This emphasis on age discrimination is therefore welcome and is very timely. 
The Assembly Government has adopted the UN Convention on the Rights of the Child, in which article 2 provides that governments shall ensure that rights apply to all children without discrimination and take appropriate measures to ensure their protection against all forms of discrimination.  We appointed our first Children’s commissioner in March 2001.  We therefore welcome the consideration of the equality needs of children by the Commission for Equality and Human Rights as part of its Strategic Plan.  
Implementation of the Single Equality Duty (5.73 – 5.74) – Support
Given the fact that many public authorities have gender equality schemes and action plans which will run until 2010 the WAG considers it sensible for the single equality duty to come into force once these schemes come to an end.  

Role of the public service inspectorates (5.84 – 5.90) – Support
The consultation document accurately describes the role of inspectorates and sets realistic expectations of how they may contribute to promoting equality, consistent with their primary functions and with a risk-based approach to inspection.  

An example of how a Welsh Inspectorate is already considering equality when inspecting public sector bodies can be demonstrated through the work of the Care and Social Services Inspectorate Wales (CSSIW).  CSSIW via its annual performance evaluation already asks local authorities to report on how they promote equality and deal with diversity in social services.  Individual review and inspection reports already comment on equality matters when they arise in the specific subject matter under consideration.  CSSIW similarly considers equality matters in inspections of regulated settings, in accordance with requirements on service providers laid down in regulations.

Public Sector Procurement (5.91 – 5.100) – Support
Public Sector procurers often have difficulty in understanding how equality considerations should be built into the procurement process.  As suggested in the consultation document it would be useful for the practical guidance to clarify that equality considerations should only come into play where relevant to the subject matter of the contract.  

The WAG is undertaking a number of pieces of work in order to mainstream equality into the guidance we produce and the procurement work that we undertake.  An example of how we are mainstreaming equality into public sector procurement is illustrated below:  

1.  
The WAG is currently undertaking a pilot project with the Equal Opportunities Commission to ensure that equality and diversity is promoted in Public Sector Procurement.  As part of this pilot we have consulted with other equality bodies and the Welsh Language Board.  The WAG is currently refreshing our guidance for the public sector in Wales called "Opening Doors - the Charter for SME Friendly Procurement" to address equality and diversity issues.  The WAG has also mainstreamed equality and diversity throughout our sustainable procurement training programme called "Making it Happen”.
2.
The WAG has produced a step by step guide for the Public Sector in Wales on how to use community benefits or social clauses in the procurement process.  These clauses are aimed at getting economically inactive people back into work, many of whom belong to minority groups.  We launched the guidance and publicised the support available from our partners JobCentre Plus, Constructing Skills, and Construct Wales at events in North and South Wales during July 2007.  We also used the events to invite organisations to put forward schemes which could benefit from this approach and 6 have now been selected for support, these include road building and housing refurbishments.  

The Project has been overseen by our Community Benefits Group, which includes representation from Local Government, NHS, Further Education and Higher Education. This group will continue to oversee the programme of work we have now embarked on.   

So far the WAG has concentrated on Construction but we recognise that the same approach is valid for service contracts such as Social Care.  Our research indicates that if we apply the same methodology to all major public sector construction and service contracts, 2,000 economically inactive (unemployed or on incapacity benefit) people could be brought back into employment 

3.
The WAG is working with the Third (Voluntary) Sector and Supported Enterprises (such as Remploy) to identify areas where they can compete for more Public Sector business.  The WAG is currently analysing spend data to help in this task and the legal implications of article 19, which allows the Public Sector to reserve contracts for organisations employing more than 50% disabled staff.  

Current protection for carers (8.13 to 8.20) – Support
The WAG recognises the valuable contribution that carers' make to our society.  In 2000, we introduced our own Strategy for Carers in Wales and more recently we reviewed that Strategy to ensure that it remained up to date, coherent and focussed appropriately on issues that affect carers'.  This review culminated with the publication of our Carers' Strategy for Wales: Action Plan 2007 that sets out a range of specific activities to be undertaken by the WAG over the next few years.

Where new primary legislation to benefit carers' has been made that falls within our devolved responsibilities, such as the provisions of the Carers and Disabled Children Act 2000 and the Carers (Equal Opportunities Act) 2004, we have brought this legislation into force in Wales.  We have also been supportive of non-devolved UK Government legislation such as the Work and Families Act 2006 and the Pensions Bill which is aimed to improve the situation of carers'. The Welsh Assembly Government will continue to support and contribute to UK Government initiatives that seek to improve the situation of carers'.

The WAG is also discussing with interested stakeholders in Wales whether to extend our legislative competency for carers' issues using the powers of the Government of Wales Act 2006.

We share the views expressed in paragraphs 8.19 and 8.20 of the document that a broad anti-discrimination approach would not be appropriate.  An approach based on targeted provisions in employment legislation and specific measures to address the issues faced by carers' in other areas would be appropriate.

Age Discrimination beyond the Workplace (9.1 – 9.33) – Support but require further discussion 
The need for legislation on age discrimination and goods and services has been an issue that older peoples’ organisations in Wales have lobbied about consistently.  Both the Social Services Strategy for Wales (2007) and the National Service Framework for Older People in Wales make clear statements about the need to avoid age discrimination in the provision of health and social services in Wales.  Tackling age discrimination is also one of the underpinning themes of the Strategy for Older People in Wales.  

In general therefore the proposals set out in Chapter 9 are consistent with the principles set out in our policy documents.  However, implementation of specific measures following consultation may have significant resource consequences for local authorities and the NHS in Wales.  Further consultation with the WAG on the more detailed plans and their financial implications would therefore be needed.  Any additional resource requirements as a result of UK legislation on age discrimination in respect of devolved services would need to be taken fully into account via the CSR and Barnet formula on a comparable basis to England.  Re-assurance on this is therefore requested.

Discrimination on the grounds of pregnancy and maternity (B.29 – B.34) – Support and extend  
The Welsh Assembly Government proposes the following definition of maternity should be adopted:

“a pregnant woman or mother with a child under 2 years old”.

We favour this option over those outlined in B.33 because there is a precedent in the UK for establishing the right of a child under 2 years to be milk fed in public through the Breastfeeding etc (Scotland) Act 2005.  Any future legislation in Wales would be unlikely to be less favourable.

Breastfeeding – Support
WAG identifies breastfeeding as an important public health indicator and recommends exclusive breastfeeding for the first six months of life.  Infants should then receive appropriate, nutritionally adequate foods while breastfeeding continues up to two years or beyond.  Women and babies need protection from discrimination through this definition.  The WAG therefore support the proposals set out in the consultation paper to protect expectant and new mothers from discrimination in relation to goods, facilities and services.  

