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4 September 2007

Kate Hepher

Discrimination Law Review Team

Women and Equality Unit

Department for Communities and Local Government

Ashdown House

123 Victoria Street

London

SW1 6DE

Dear Kate

A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain
We welcome the opportunity to respond to the consultation on the proposal for a single equality bill.

Watson Wyatt is a leading global human capital and financial management consulting firm. The firm specialises in employee benefits, investment consulting, human capital strategies, technology solutions, and insurance and financial services and has 6,700 associates in 31 countries. In the UK, we provide services to the majority of companies within the FTSE100 and to their pension schemes.
We have restricted our comments to those few parts of the consultation that we believe are relevant to the effective operation of employer-sponsored ill-health, retirement and death benefit arrangements.

We agree with the proposal in paragraph 1.80 of consultation document that recent legislative exceptions to the prohibition on discrimination should be retained. In particular, we believe that it is essential that the exemptions in the Employment Equality (Age) Regulations 2006 (SI 2006/1031) are retained, and if possible extended (see below). These were agreed only after extensive consultation and any changes so soon after the coming into force of the regulations would be potentially very disruptive and costly to pension schemes and employers. Indeed, we understand that the Government is to publish further consultation and possibly guidance on their application in relation to flexible retirement, so the position is already unsettled.
In relation to the proposal to extend the prohibition on age discrimination to areas outside employment and vocational training, we note that the Government is considering an exception for insurers that would permit them to use age-related factors in the calculation of premiums, provided that the factors are reasonable and based on objective evidence. The inclusion of such an exemption will maintain the current discrepancy between the requirements applying to insurers and those employers who provide insured benefits such as life assurance and income protection for employees. The lack of a similar exemption for employers means that they are, in effect, at risk of a claim of age discrimination if they, directly or indirectly pass on those charges to their employees, notwithstanding the fact that the cost passed to the employees might be lower than would be the case if they were to arrange their own insurance on the open market.  We request that the Government reconsiders this and provides an exemption for employers, which permits them to take into account an insurer’s charges, or the refusal of an insurer to accept a particular risk, when providing insured benefits to their employees. Our reasons for making this request are set out below. 
1.  Currently (and under the proposal) the most obvious way in which employers could try to avoid age discrimination claims in respect of its risk benefits (where some or all of the cost is passed onto the employees) is to offer a flat, age-independent cost to the members.  However, even this approach could be considered discriminatory since the younger members could argue they are effectively subsidising their older colleagues.  Furthermore, the younger members would be likely to leave the scheme because they could obtain risk benefits at a lower rate on the open market.  This would have the effect of increasing the cost for the remaining (largely older) members, thus defeating the object of equalising costs across all ages.
Hence, this approach is unattractive to employers and members and would not achieve the Government’s overall aims.

2.  The alternative approach, and one which is most typical, is for employers to pass on the age-dependent cost (in full or in part) of the insurance to the members and use objective justification as a defence against potential age discrimination claims.  However, the uncertainty of relying on objective justification for age-related difference in the provision of risk benefits is likely to lead some employers to reduce or remove such benefits in the longer term. 
Watson Wyatt conducted a survey among employers in the first quarter of 2007 to ascertain their views on a number of issues related to the provision of risk benefits.  More than half of the 130 employers who responded believe that the introduction of the age discrimination regulations will make the provision of risk benefits less sustainable in the future because of increased costs and the threat of litigation. 
3.  Where an insurer significantly loads or declines a particular risk, the employer cannot use cost alone to objectively justify different treatment.  However, the costs and risks associated with ‘self-insuring’ can be prohibitive leaving an employer with very little apparent choice other than ceasing to provide the benefit for all members.

4. The additional cost of providing risk benefits above certain ages, (and, in some cases, the unavailability of certain types of insurance within the market place) could influence employers when deciding whether to accede to employees’ requests to continue working beyond age 65 (or a later retirement age set by the employer).

This result would undermine the Government’s efforts to encourage employers to be more open to recruiting and retaining older employees.

5. Where employers operate a flexible benefits arrangement that provides members with some choice as to which from a range of employer-sponsored benefits they wish to receive, there is uncertainty about which type of structures might be discriminatory. 

Historically, these schemes have incorporated age-related pricing. This appears to be discriminatory (unless it can be objectively justified). A flat pricing structure could also be considered but this leads to similar issues described under paragraph 1 above. This uncertainty is likely to continue until the case law in this area has been established, or there is a change in the UK legislation to clarify the position.  Consequently it could be some time, possibly years, before employers will know whether the type of arrangement they offer is likely to be found to be discriminatory. Our survey showed that 33% of the employers who responded were either still consulting with their lawyers about how the costing of the provision of benefits under a flexible benefits arrangement or were waiting to see how case law develops, demonstrating that this issue continues to be unresolved.
In conclusion, while it might be possible to justify the use of an age-related structure do not believe that employers should be left with the uncertainty of relying on this, especially given the potential cost of a successful claim of discrimination, when insurers will be able to continue the use of age-related factors. 

We would be happy to provide more information on these points if requested.

Yours sincerely

Averil Logan

Consultant
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