Discrimination Law Review:

UNISON Response to the Green Paper
UNISON
UNISON is the UK's largest public service union with more than 1.3 million members. Our members are people working in the public services, for private contractors providing public services and in the essential utilities. They include frontline staff and managers, working full or part time in local authorities, the NHS, the police service, colleges and schools, the electricity, gas and water industries, transport and the voluntary sector.  Over 70% of our members are women; many are low paid or work part time.  We organise more black workers than any other organisation and have actively contributed to key debates on tackling racism and promoting community cohesion.
This Green Paper, and the issues it addresses, is fundamentally important to UNISON.  Our members provide key public services, often working in the front line and they all too often experience discrimination – as users of services as well as in their workplace.  We welcomed the introduction of the public sector duties as an important step forward and the recognition of the key role of public services in both promoting equality but also in tackling discrimination.  For us, unequal pay based on gender and the erosion of protections for workers which can be caused by public sector procurement, are key issues.
Legal Context

UK equality law still has many gaps, inconsistencies and weaknesses. In many ways the law remains difficult to access, is poorly enforced, with weak penalties that do not effectively deter discrimination, or importantly do not change behaviour. Discrimination remains legal:

· Age discrimination in goods and services is legal; 
· Carers have no protection against discrimination; 
· Harassment on the basis of religion is not clearly covered;
· Discrimination in immigration and nationality services is exempt from 
the law.
· Protection varies greatly depending on where it occurs, and who is 
affected. 

There is a pressing need for an immediate and complete overhaul of equality laws to simplify their existing complexity, and to achieve coherence across all the different strands. The law alone can not solve inequality in society; but strong protective anti-discrimination laws, and the positive promotion of equality have a key role in challenging inequality and effecting change.  The launch this year of the Commission for Equality and Human Rights (CEHR) makes the harmonisation of equality law even more pressing.
We note the views of House of Commons DCLG equality report, July 2007:

“Equalities legislation has grown piecemeal over the past four decades, and moves towards unifying it within a Single Equality Act have been delayed, raising concern both about how the new Commission can proceed in its absence and about the Government’s commitment to bringing about a new, simpler legal framework. We recommend that the Government presses ahead with a Single Equality Bill that removes anomalies in the current law, simplifies it and promotes action to prevent unfair discrimination in our society.  ….. we recommend that the Government acts to reduce persistent inequalities such as those which affect the life changes of ethnic minority women and people with disabilities and sets out a long-term strategy to achieve equality for all.”

There will not be ‘consistency in protection’ as a result of the Green Paper as they stand: for example, if you work in the public sector you would have one set of rights but in the private sector another.  This can not be appropriate and is a serious weakness in the proposals.
We note that a separate consultation on a single equality bill for Northern Ireland commenced some years ago and is to be revisited. This has been the subject of separate submissions by UNISON NI, the Irish Congress of Trade Unions and the Committee on the Administration of Justice among many others working in the field of equality. In this submission UNISON addresses proposals for GB only. However, there should be nothing in a Single Equality Bill for GB which would undermine the existing protections in Northern Ireland.
UNISON’s priorities for a Single Equality Bill are:

· A strong public sector single equality duty across all grounds

· A specific duty on public authorities to use procurement to 
improve 
compliance, to address discrimination and disadvantage, and to 
promote equality in the public, private and voluntary sectors
· Extension of the duty to the private and voluntary sectors
· Comprehensive reform of the equal pay legislation

· Strong enforcement mechanisms, including allowing unions to 
bring representative actions

· Recognition of “multiple discrimination”

· A harmonised approach to goods, facilities and services, on all 
grounds
· Appropriate legal protection for carers

· Provision for statutory equality representatives in the workplace
The Bill requires: a clear purpose, to be comprehensive covering all areas of people’s lives applying to both the public and private or voluntary sector; it should level up: building on the best and extending protection.   It must have an improved framework for enforcement, ensuring fair and transparent access to justice.
This response provides details of UNISON’s priorities, and expresses our grave concerns that the Government’s current proposals fall well short of this ambition.
The UK today

The Commission on Integration & Cohesion’s (CIC) Our Shared Future report said:
“British society has for centuries experienced social change, and has welcomed the visitors and migrants that have come here. Our openness and tolerance is part of what has distinguished us as a country, and more recently our traditional characteristics of justice, liberty and fairness have been underpinned with strong laws to tackle discrimination, and to ensure equality across all groups.

If the discrimination experienced by some groups within our society continues, we will not be able to achieve the goals we set out in this report for building integration and cohesion”

“We think this because despite some progress on tackling inequalities and deprivation, disadvantage and discrimination have still been a feature of many of the communities we have been engaging with over the past nine months.”
The CIC cited the Equalities Review which found that:  it will be 2017 before children of Pakistani ethnicity close the attainment gap in English and Maths – and 2053 before children of Black African ethnicity do the same; that Pakistani and Bangladeshi women will continue to have the highest rates of economic inactivity; and that there is a clear link between the educational under-achievement of children with their eligibility for free school meals – including white children.  It also found that life chances of immigrant communities vary widely: the employment rate among immigrant Somalis is just 12%, compared with 62% for all other new immigrants.

The CIC found persistent prejudice towards some groups, with people least concerned about expressing prejudice against Muslims or gay men and lesbians, but more concerned about being prejudiced against older people or disabled people.   Hate crimes relating to religious as well as ethnic identity also remain a problem.
“settled communities are worried about the fair allocation of public services – with some thinking immigrants and minorities are getting special treatment…………at a minimum, we recommend that every local area should:
· Map their communities – spending time understanding who lives in 
each ward, the make up of local schools, the different religious groups 
worshipping in their area. 

· Use that map as one important way to identify tensions and 
opportunities It is not enough to see cohesion as being about 
customer-focused service provision – the actions from mapping should 
be targeted interventions aimed at mediating between groups and 
individuals, and resolving conflicts

· We reaffirm the proposal that Local Authorities should have workforce 
strategies in place that have clear action plans for targeted recruitment 
– and recognise the need for flexible working for women in particular. 

· We believe that equality of opportunity and of treatment is of 
fundamental importance to integration and cohesion. We would urge 
Government not to take their foot off of the pedal, and to continue 
working with the CEHR and others to narrow the gaps in the 
experience of particular communities.”
Green Paper proposals

UNISON regards the Green Paper as a wasted opportunity; a failure to grasp the significance of the current legal anomalies and the potential for positive change for the better.  The remit of the Discrimination Law Review was to “consider the opportunities for creating a clearer and more streamlined equality legislation framework which produces better outcomes for those who experience disadvantage.”  The Green Paper represents a lack of aspiration, and at its worse, does not meet its own aspirations to simplify or to make more effective law, or to moderate the law.  A single equality act should have a role in promoting equality, and in eliminating systemic as well as individual discrimination.  The Green Paper fails to recognise the adverse effect of poor legislation, both on individuals and on the wider society.  In this the findings of the Commission for Integration and Cohesion cited above appear to be ignored.
Trade Unions

We are concerned that the Green Paper makes scant reference to the role of trade unions either in the workplace or in wider society.  Yet unions have had a key role in championing equality and in challenging discrimination.  We negotiate to eradicate unfair treatment in pay, in terms and conditions and in policies which help people get the most from life.  We have supported family friendly initiatives and have early on recognised the devastating effect that discrimination can have on individuals and the collective communities.  In regards to the public sector we have supported the introduction of the positive duties on race, gender and disability.  We have sought to work in partnership with public sector employers to ensure these are meaningfully implemented and in participation with staff and service users. We have a positive contribution to make.

Where employers have failed their workforces then we have litigated on behalf of our members.  We therefore have extensive experience of the practicalities, and limitations, of the current law.

Research demonstrates that in union organised workplaces pay differentials are less and there are better developed family friendly initiatives.  Yet the Green Paper proposes to remove the roles of unions within the positive duties and to prevent an obvious improvement to equal pay legislation i.e. the introduction of the right for trade unions to take representative action.  The whole approach is based on the individual and individual solutions to collective problems.  This is misguided and we hope that this approach will be revisited.
As the largest trade union organising in the public sector, UNISON is particularly concerned with the proposals in regards to the duties on public authorities. The existing duties in terms of race, disability and gender have placed equality at the heart of society. These duties are new and have only just begun to make a real difference. Whilst the Green Paper proposes extending these duties to cover sexual orientation, religion/belief and age, the details put forward represent a serious backward step as a result of watered–down duties, which are likely to have a minimal effect.  Allowing authorities to fix their own priorities will reduce momentum and commitment to equalities; and it will remove the baseline standard which compliance can be measured against.
It is also disappointing that the Green Paper fails to consider the idea of statutory equality reps: an idea explored by the Women and Work Commission.  These union representatives could have a valuable role in promoting equality and supporting workplace improvements.
UNISON is further concerned at the potential for the creation of a two tier society. More and more public services are now not provided by public authorities, but are ‘contracted out’ to other providers. Without a specific equality requirement in terms of procurement, an opportunity will be lost, and the current uncertainty over procurement and equality objectives will continue. We are extremely concerned with the limitations proposed in the Green Paper, in particular, the “light touch” approach to the private sector.
Another key area for UNISON is the issue of equal pay. The gender pay gap remains unacceptably high.   Changes are needed if we are ever to close it.  Factors which cause equal pay are many and complex. The law is not the only problem, or the only solution. However, clear and accessible law with effective remedies is vital. The Green Paper suggests little more than transposing the equal pay legislation almost in its entirety into a single Equality Bill. Whilst it is helpful to have all legislation relating to discrimination in one place, equal pay legislation needs to be urgently revised and extended. 
UNISON would argue for a comprehensive definition of what is meant by equality – including equality of opportunity and outcome, a recognition of difference and that no “one size fits all”, the need for fair representation in the delivery of services and in participation in all walks of life.
This response to the Green Paper addresses most questions raised in the Paper.  However, our particular focus is on the public sector duties, procurement and equal pay.

Part One – Harmonising and Simplifying the Law 

Direct Discrimination: Comparator
The Green Paper suggests that discrimination law is about equal treatment rather than fair treatment and that is why it is intended to keep the existing requirement for a comparator in direct discrimination.   Currently the law requires an applicant to compare their treatment to a real or hypothetical person in the same circumstances to determine whether or not there has been less favourable treatment. 

This is a flawed approach as people have complex identities and this makes it hard to find suitable comparators. Numerous cases have failed because claimants have not been able to identify suitable comparators, or indeed they have wrongly identified a comparator. Baroness Hale in the case of Secretary of State for Employment v Rutherford (No 2) [2006] ICR 785 recognises that ’the notion of comparative disadvantage or advantage is not straightforward. It involves defining the right groups for comparison’. 

Often there is no suitable comparator, and in the case of Webb v EMO Air Cargo (UK) Ltd [1994] ICR 77 the European Court of Justice (ECJ) had to step in to say a comparator was not required. This case related to discrimination on grounds of pregnancy and the ECJ confirmed that this was a case of gender specific discrimination. Until this concept was challenged in court, pregnant women continued to be discriminated against.

UNISON believes that where someone is treated badly because of their sex, race, sexual orientation, etc, the test should not be whether their comparator was also treated equally badly so as to make the employer not liable, but whether they have been treated badly per se.  They would still have to show that the ground for their bad treatment was a prohibited ground of discrimination.  The current requirement of a comparator limits access to justice for many people. 

It is welcome that the Green Paper proposes to "align the law with victimisation provisions in employment law" and remove the requirement for a comparator for victimisation in discrimination law. 
A single definition of disability discrimination  
UNISON disabled members have argued that anti discrimination legislation should not necessitate a definition of a disabled person as this in itself will perpetuate discrimination between those who meet it and can enjoy protection, and for those who fall short.  Legalised discrimination will continue to be permitted.  Unlike most other existing areas of equality legislation, disabled people currently face the additional challenge of proving their status whereas other grounds accept that the claim of discrimination can be used to confirm an individual’s status; we propose that a consistent approach is taken and that no definition of a disabled person is included in the single equality act.  Disability anti-discrimination legislation should focus on the act of discrimination, and not on the impairment.  This would remove the existing complexity of the current definitions, and give better access to a legal remedy for those experiencing discrimination.
Perception and association

There are inconsistencies in the current law.  The Green Paper proposes maintaining protection in relation to perception and association on grounds of religion and belief, sexual orientation and age.  It proposes extending it to cover association on the basis of gender reassignment but not to extend it further.  The Green Paper proposes not to extend such concepts to disability or to extend protection on grounds of association with transsexual people.  

UNISON believes this is mistaken and would neither clarify, simplify nor harmonise the law.  We believe the use of a formulation which extends the prohibition against discrimination by way of perception and association to all prohibited grounds is required to comply fully with relevant EC Directives. 

In regards to disability: we believe disability discrimination does exist by perception and association.  We have experience of hate crimes by the public towards non disabled people and those with non apparent impairments when they have associated with our disabled members.  We are aware that there is due to be a decision on this issue in the case of Coleman v Attridge law C – 303/06 ECJ and this debate will need to be re-opened if this amendment is not considered.
In regards to transsexual people:  UNISON welcomes the proposal to extend protection to those discriminated against on the basis of association with transsexual people.  However, we strongly urge that the law also extends to perception.  The law must focus on the act of discrimination and the perception and motives of the discriminator, rather than requiring the person experiencing discrimination to prove their status and their right to be protected.  Not to do so will leave many people with gender dysphoria who experience high levels of discrimination, but who do not fall within the current narrow ‘gender reassignment’ definition, without legal remedy.  As evidenced in the Equalities Review Report ‘Engendered Penalties’, research shows that “trans people have complex gender identities, often moving from one ‘trans’ category to another over time.”
Further the Government is keen to promote family friendly policies, and should consider extending age discrimination on the grounds of association to cover the right to request flexible working to parents with children, under or over 6 years. It is not correct to say that the Part-time Worker Regulations cater for parents with children over 6, as often parents avoid requesting part-time working for fear that they will be looked over for promotion etc.
Extending protection for indirect discrimination: 

UNISON welcomes the proposal to extend indirect discrimination protection to transsexual people but believes that this should be extended to all transgender people, and to disabled people. 

The Green Paper suggests that in relation to disability discrimination, changes made as reasonable adjustments for one person will have positive benefits for others, and that is why there is no intention to extend indirect discrimination provisions into disability discrimination.  This is an unrealistic view point and one that UNISON disagrees with.  Indirect discrimination and reasonable adjustment are different concepts: indirect discrimination focuses on the impact of a barrier, policy or practice on a group, whereas the duty of reasonable adjustment is individualised, relating to the specific requirements of a disabled person.  A similar provision on grounds of disability would not replace, but would supplement, the duty on the employer to make a reasonable adjustment for a disabled individual.  We know that disabled people face disadvantage at work: they are more likely to be unemployed, or to earn less and have less access to training.
Also, indirect discrimination may be experienced by those who are required to register with their professional body.  We are aware of members, particularly in the fields of nursing and social care, who were provided with adjustments during their academic and vocational training but their employers argue that the same adjustments are not appropriate in a workplace setting.  Similarly we have had members who have been denied full registration with their professional bodies because there is some doubt about their competency based on experience of impairment.

Indirect discrimination may also occur where there are insufficient resources available from, for example, the Access to Work Scheme or the employer’s own resources.  It also occurs when there are insufficient, appropriately trained and qualified professionals to enable the adjustment to occur.  This is particularly relevant in the case of Braillists, sign language interpreters and lip-speakers and has been reported by our members to have caused an impact on job promotion opportunities such as training.  
UNISON therefore believes that disabled people should have similar protection in regards to indirect discrimination.  As a trade union we believe that acting collectively brings about greater results. An individual will only be able to obtain a reasonable adjustment if the individual is placed at a substantial disadvantage and it is reasonable in all the circumstances to make such an adjustment.  It goes without saying that an employer would see the cost benefit and so agree to install a lift or a ramp where 150 people would benefit from it as opposed to one person. 

Harmonisation of Definition of Indirect Discrimination
We agree with the proposal to harmonise the definition of indirect discrimination to include the wording ‘provision, criterion or practice’ as opposed to ‘requirement or condition’ and to use the test that people from a specific group are put at a ‘particular disadvantage’ test.
Harmonisation of Objective Justification

This is welcome in principle, but the current proposals are inadequate.  We do not agree with the proposal to harmonise the objective justification test for disability discrimination and believe that the Green Paper should have used this opportunity to strengthen the British test to reflect the European test.   We believe that the objective justification test should remain and also apply to service providers.
The European test provides that a provision, criterion or practice must be ‘objectively justified by a legitimate aim and the means of achieving that aim is appropriate and necessary’ and requires an employer to show that the way in which they reached their aim is suitable and essential. However, the British test is less demanding, and requires the employer to show that they reached that aim by using proportionate means.

Currently, less favourable treatment in relation to disability-related discrimination (i.e. not direct discrimination that may never be justified), in the areas of employment and vocational training and education can be justified if the reason for the treatment is ‘material to the circumstance of the particular case and substantial’. 

The Green Paper plans to amend this test to reflect the test for objective justification in other discrimination legislation, i.e. ‘a proportionate means of achieving a legitimate aim’.  We believe that this would dilute the test in relation to disability discrimination which is currently a higher test and reflects to a greater degree the European test.

However, the test in relation to service providers is that they hold a ‘reasonable opinion’ at the time of the discrimination that their actions fell within one of the justifications.  We think that the current objective justification test should be substituted here in respect of service providers instead of this subjective test.

A single threshold for the point at which the duty to make reasonable adjustments for disabled people is triggered.
Currently, the point at which the duty is triggered varies depending on whether it is in the field of employment, goods facilities or services, housing or education.   For clarity we believe there should be a single threshold.
Victimisation in discrimination law
We welcome the move to remove the requirement of a comparator for victimisation in discrimination law to align it with the victimisation provisions in employment law.

Genuine Occupational Requirements (GOR)
The union agrees with the proposal to introduce a genuine occupational requirement test for all the grounds of discrimination.  However it does not think it is necessary to retain the exceptions in the Race Relations and Sex Discrimination Act as these are covered under a generic GOR. 
Genuine Service Requirement (GSR)
UNISON opposes the introduction of a GSR test for differentiation in the provision of goods, facilities or services, housing and the exercise of public functions. The Green Paper states that such a test ‘would allow service providers and those exercising public functions to objectively justify actions which, while being apparently directly discriminatory, were a genuine requirement of the service or public function provided’.

This test is very wide and could allow service providers to justify differential treatment on the basis that it is a ‘genuine requirement’. This would also put potential claimants at a disadvantage owing to the cost and ability to challenge large service providers.
Another reason for rejecting this test is the confusion it would cause as it is incompatible with the Race Equality Directive.  This would cause more confusion for service providers and potential claimants.
UNISON believes that a GSR test should be abandoned, and instead there could be exceptions, such as that described in the Green Paper, e.g. providing women-only or men-only sexual health services. 
A further specific exception currently envisaged by the Green Paper allows for positive action under Art.5 of the Race Equality Directive, which permits ‘specific measures to prevent or compensate for disadvantages linked to racial or ethnic origin’.  
We believe that there should be a general exception to reflect Art.5 of the Race Equality Directive that is applied to all the discrimination strands.  This would allow both private and public sector employers to address under-representation of particular groups in any particular work force.
Exceptions

Please see our response to Annex A.  UNISON believes that exceptions to discrimination legislation should be kept to a minimum and subject to careful scrutiny in terms of their application.

Insurance
UNISON does not believe that there is any justification for insurers to retain an exception to allow for different treatment on grounds of sexual orientation.

Harmonised approach to goods, facilities and services and public functions
The Green Paper proposes to harmonise the approach to the way goods, facilities and services and public function provisions are structured across all protected grounds.  UNISON welcomes this approach.

EQUAL PAY
UNISON’s experience:
Our union has a proud record on equal pay and is second to none.  For many years UNISON has fought a lone battle on equal pay when many others were unwilling to take up the issue.  Most of the early ground-breaking equal pay legal cases were UNISON cases.

UNISON took the landmark case for North Yorkshire schools’ meal staff - winning £5 million for largely women UNISON members.  UNISON also took and won an equally important case for health and ancillary members in Northern Ireland.  We also went to the European Court of Justice in an attempt to protect the equal pay rights of contracted out women cleaners and caterers.  

Unlike no win no fee lawyers, UNISON has always been willing to take the risky cases, the speculative cases, the high costs cases: the cases that establish principles to benefit others in years to come.  

Our experience has shown, however, that the Equal Pay Act has not been an effective piece of legislation.  The Union brought equal pay claims on behalf of 17,000 female members who were not permitted to join their employers’ pension schemes owing to their part-time status. Various test cases grew out of this litigation, resulting in members’ claims being struck out, claims being stayed, and some cases being settled. The claims were lodged in 1993 and are still being litigated. In that time, the members on whose behalf we have litigated have not seen the justice they set out to achieve, but are still embroiled in litigation. This process is not only frustrating for our members, but the costs to UNISON will run into million pounds.

Justice under the Equal Pay Act is not only slow but it is also expensive due to the time it has taken.  A piece of litigation that commenced four years ago has so far cost the Union approximately £250,000, and has only just passed the preliminary stage.  Tribunals are struggling to cope with equal value claims owing to a dearth in equal pay experts. Employers see no benefit in settling cases as it cheaper to defend such claims than have to pay six years’ back pay in respect of each claimant. 

The Proposals
The Green Paper focuses on limited factors causing unequal pay such as education, training, family responsibilities, and gender occupational segregation.  These are important but this downplays the importance of tough equal pay legislation and the need for legal justice for so many women now.  As a result of this approach the Green Paper largely reproduces existing legislation and so fundamentally fails to offer solutions to the problems of equal pay, either in the public or in the private sector.

The Green Paper reports ‘between 1999 and 2006 equal pay claims accepted annually by employment tribunals rose from 590 to 17,268’, which it says, ‘sends a clear message to employers about the need to ensure their pay systems are not discriminatory’.  But most are multiple claims relating to the same issues brought against a relatively small number of public sector employers.  The largest pay gaps are in the private sector, but most legal action is currently against public sector employers.  It is not anticipated that this will change in the near future without the imperative of private sector employers having to carry out equal pay audits.  UNISON is aware that the vast majority of contractors in the public sector have taken no action to equality-proof their pay systems.  Our members also report that it is not uncommon for private contractors to forbid their employees to share pay information.
There has to be a system where there is a proactive duty upon all employers to ensure equal pay.  We make further reference to this issue in our response on the proposed public sector duties.  There can not be an artificial divide between public and private sector obligations in this matter.

The current system for addressing pay inequality in the Employment Tribunals is extremely slow, expensive, and individualistic in nature doing nothing to address systemic pay discrimination for the wider workforce.  At a minimum, trade unions and others must be able to bring representative actions on behalf of groups of women.  UNISON would also comment that, in the context of the public sector, the absence of appropriate levels of central government funding has exacerbated the problem.
Pay Reviews
UNISON disagrees with the Green Paper’s assertion that equal pay reviews have had a relatively minor impact in the private sector.  Only mandatory pay audits coupled with effective legal redress will address the issue; but current means of enforcement are ineffectual and not fit for purpose.  Nothing in the Green Paper suggests a solution to unequal pay in the private sector.
We agree with the Commission of the European Communities’ report “Tackling the Pay Gap between women and men” that:

"Employers have a key role to play in eliminating unjustified pay inequalities. They have a responsibility to comply with the legislation on the subject. However, it is also in their interests to act responsibly in order to promote equality between women and men within their organisations. This applies to private and public companies alike. "

It appears throughout the Green Paper that so called “business interests and the “light touch” approach have taken precedence over the need to address unequal pay.  This conflicts with the government’s own promotion of its work in regards to pay reviews:

"The government is leading by example with all 88 government departments and agencies having completed equal pay reviews. This is reinforced by our toughened target of 45% of large organisations having undertaken pay reviews by April 2008." 

If they have such little benefit, it is unclear why equal pay reviews have been mandated for the public sector, and are to be urged upon, but not required of, larger private sector employers. 

“Only an equal pay review can ensure that an organisation is providing equal pay."  (Equal Opportunities Commission) An equal pay review involves comparing the pay of women and men doing equal work, investigating the causes of any gender pay gaps and closing any gaps that cannot be satisfactorily explained on grounds other than sex. The fact is that it is all but impossible for an employer to proactively address pay discrimination against women without having accurate pay data on the differential between men and women, and without examining the reasons for differentials.  If the government is serious about addressing the pay gap, then mandatory equal pay reviews are absolutely essential in the public and private sectors.

Contractual and Non-contractual approaches

There is no legitimate basis for perpetuating the anomalous distinction between contractual and non-contractual issues. The narrow, comparator-driven approach adopted at present in relation to contractual claims, makes it more, rather than less, difficult for women to challenge endemic discrimination in pay and the distinction serves to create additional hurdles for claimants if they bring a claim under the wrong statute. 

Codifying Equal Pay case law

The Green Paper does not set out which principles it intends to codify other than some ‘key’ examples provided, i.e. comparators, which terms can be compared and what constitutes a defence.  Over thirty years of case law has demonstrated the complexity of the issues and demonstrates the unrealistic expectation of this approach to simply codify a body of often ambiguous and complex case law.

There are a number of cases relating to Equal Pay that are heading to the Court of Appeal that deal with such issues as back pay, future pay, limitation, comparators and indirect discrimination. There is so much uncertainty that any attempt to codify the law at this stage would be premature.  Indeed, if there is an attempt to codify such important principles as back pay, future pay, limitation, comparators and indirect discrimination, it is important that we are able to properly comment about these amendments to legislation.

Other developments and suggestions

We note that the EOC has argued for “employers to be protected against claims being brought while they carry out a rigorous equal pay review and take action to eliminate discriminatory pay practices and implement equal pay”.  UNISON strongly disagrees with this proposal, and also believes it is incompatible with EC law as the arguments used by the EOC revolve around limited and fact specific cases.

The EOC has suggested that workers whose pay is equalised by virtue of a pay review and action plan will be denied access to back pay.  This is contrary to domestic legislation which states at s.2ZB (3) Equal Pay Act 1970 that ‘the arrears date is the date falling six years before the day on which the proceedings were instituted’. Employees have a statutory right to back pay, and the EOC’s proposed “moratorium”, would seek to remove that right and it cannot in our view simply disregard this established right.

If implemented the effect would be a further delay in access to justice for women.  Our experience of the implementation of single status agreements in local government demonstrates how slow the process can be and the failure of employers to take action even after agreement.  It is UNISON’s experience in local government that, at the end of a pay review which can take years, the pay gap remains.  This can in part be explained by inadequate knowledge of the law and also public sector funding constraints.  If the moratorium does not bring results, these women could be time barred from bringing equal pay claims against their employers in the Employment Tribunal. Even if not time barred an employer could rely on the moratorium as its genuine material defence for failing to provide equal pay. This would in effect protect employers, who are liable for the pay of their employees, from legal action, but it does nothing to protect employees, the very people that are meant to be protected by Equal Pay legislation. An Employee would then have no redress against their employer.  

Recently, trade unions have had to defend litigation in the employment tribunal and civil courts in relation to single status in local government. Whilst the EOC envisages that employers would be protected by a moratorium; the same Unions that the EOC sees as essential in implementing equal pay would not be protected from being sued by their members for any delays in implementing equal pay, even if it is not within the gift of the Union to provide equal pay.  This shows how unrealistic this suggestion would be in resolving the equal pay crisis.

Other experts have suggested that Britain adopt models such as those in Denmark, Sweden, Northern Ireland and Canada. To take one example, under the Danish model, individuals complain to an equality body, which has jurisdiction to settle the complaint and interpret and adjust collective agreements to reflect equal value principles. Cases must go to court where there is a dispute on the facts, but they rarely do so. It is argued that the Danish procedure is quick and cheap.

It is also suggested that complainants should have the possibility of complaining to the CEHR, both for a breach of gender duty and a more specific equal pay duty. The CEHR could then refer it to the Central Arbitration Committee (CAC).  It is also suggested alternatively that claims could lie directly with the CAC, and that the remedy should be collective, so that an ‘individual complaint can be used to further the collective process and the individual remedy is consistent with the collective remedy’.  There are no quick or instant solutions to the issue of realising equal pay, and it is important that any alternatives mooted provide more rather than less protection for those having to suffer unequal pay.
Hypothetical Comparators

UNISON would welcome the use of hypothetical comparators in equal pay cases. Women are unable to use the Equal Pay Act where there is extreme job segregation so that there is no male doing comparative work employed by the establishment.  Such circumstances often exist in contracted-out public services.  There is value in using hypothetical comparators, and any technical difficulties in using this approach would be overcome by consideration of the relative pay and skill levels for male dominated versus female dominated  jobs. 

A hypothetical comparator would seem to be highly relevant in many of the public sector equal pay claims that are currently being litigated - for example, in cases where the claimant's work has been rated as equivalent to that of her comparator under a job evaluation scheme, but they are no longer in the same employment because of a public sector reorganisation, or because the work of one of them has been contracted out to the private sector.  In fact UNISON sought to resolve the need for comparators in the case of Lawrence v Regent Office Care Ltd [2003] ICR 1092  where  a Council contracted out school catering and cleaning to Regent Office Care who paid their female employees less than their previous wages. UNISON brought a claim on behalf of these female employees arguing that they should be entitled to compare themselves with employees of the Council. However, the ECJ held that there was no body responsible for the inequality and that could restore equal treatment, where differences in pay of employees performing equal work or work of equal value could not be attributed to a ‘single source’.
We agree with Recommendation 36 from the Women and Work Commission which said that:
“The Discrimination Law Review should consider more fully the issues of whether or not to extend the hypothetical comparator to equal pay claims, and of generic or representative equal pay claims. “

European Legislation also provides for the use of hypothetical comparators. The amended Equal Treatment Directive makes it clear that hypothetical comparators are permitted by setting out its test as follows: ’one person is treated less favourably on the grounds of sex than another is, has been or would have been treated’. It is important that this position is reflected in UK law. 
Trade Union equality representatives

Finally, but importantly we would comment that the development of statutory trade union equality representatives in the workplace would assist the identification of equal pay issues and the speedier resolution of pay inequalities.  We would point to the positive experience of union learning representatives in workplaces and the mutual benefits this group of representative have brought to both employees and employers.  Workplace equality representatives were an idea explored by the Women and Work Commission.
In summary

The Green Paper fails to make any substantial recommendations which would start to address the equal pay problems, either in the public or private sector.  
UNISON believes what is needed is:

· The right for unions and others to bring representative actions

· Mandatory pay reviews for the public and private sectors

· The ability for applicants to cite a hypothetical comparator

· Statutory equality representatives in the workplace
· Recognition that codifying equal pay law is unworkable
· Appropriate central government funding for public sector bodies in 
order they can meet their equal pay obligations
Part 2 – More Effective Law

Balancing Measures
The Green Paper recognises the need for what it refers to as “balancing measures” but which are more commonly known as positive action.  This is distinct to positive discrimination which would remain unlawful.  There is evidence that existing measures – such as the public sector duties, the right to request flexible working, positive steps around access to training and reasonable adjustments for disabled people - have proved beneficial.  European law encourages such initiatives.  Balancing measures are an essential tool in addressing under-representation and compensating for disadvantage.  Where possible they must be extended.
UNISON believes there is clearly a need for wider reaching positive action measures, set out in a way which offers clarity and removes any ambiguity.  A clear statement to this effect should also be included in any purpose clause.  This would remove the situation where some employers are not clear on what positive steps they may take.  We would urge the Government to be bold in this regard.
The Green Paper suggests, without any real evidence, that the reasonable adjustment concept contained within the DDA should not be broadened.  This is an unhelpful perspective given that it is a recent legal concept which has proved successful and has encouraged pro-action in one pressing area of inequality.  We believe that the concept of reasonable adjustment can and should be broadened.
UNISON agrees that all protected groups should be able to benefit from measures to meet particular needs in education, training and welfare.
The CEHR will have primary responsibility for issuing guidance and Codes of practice, but it also must have strong powers to intervene.  We do not believe, however, that the CEHR should have a role in approving individual positive action programmes.  Such a role would add another layer thus creating delays and potentially deterring employers from taking action.  It might also present a conflict of interest for the CEHR if it has to invoke its enforcement powers against an organisation which breached equality laws through a faulty balancing measure.  The role of the CEHR should be to encourage organisations to make more use of positive action.
Political Parties

Our Parliaments are not representative.  In 2005 20% of the House of Commons MPS were female and only just over 2% from ethnic minorities.  Very few MPs are young.
The Green Paper considers the broadening of the scope of permitted voluntary measures in the selection of candidates by political parties.  UNISON welcomed the amendment to legislation to allow for “all women shortlists” in parliamentary selections.  We believe that such positive action steps are vital in addressing under-representation in national and local governments, and it follows that consideration should be given to positive action to other under-represented groups. 
PUBLIC SECTOR DUTIES
The Green Paper proposes bringing together the current duties on race, disability and gender equality into a single public sector equality duty, and considers extending the duty to other grounds – religion/belief, sexual orientation, age - this is welcome.  UNISON also recommends that the duties are extended to address caring responsibilities.  Positive duties help to shift responsibility for ending discrimination to those who can effect change in society.  The extension of the positive duties to all protected grounds should have the aim of achieving equality of outcomes.  Further, if the Government is serious about challenging inequality then the duties must be extended to the private and voluntary sectors as well.
Under current laws, the 3 existing duties have a general element as well as specific duties.  The general duties require public authorities to promote equality of opportunity and to eliminate discrimination for service users and staff, whilst the specific duties provide different frameworks of how to achieve this for gender, race and disability.

UNISON agrees with the Green Paper that the current general equality duty is ‘too weak’ and ‘too unspecific’ about the outcomes being sought.  We also believe that there must be better mechanisms for monitoring and enforcement.  However, we believe that the Green Paper’s proposals will not address these needs, but instead will worsen the situation.

The general duty: the current general duties require public bodies to have ‘due regard’ to eliminating unlawful discrimination (and harassment in the case of disability and gender) and to promoting equality of opportunity when carrying out their functions. The race duty also contains an obligation concerning good relations between different racial groups, and the DDA has additional obligations to promote positive attitudes to disabled persons, to encourage participation by disabled persons, and to take steps to take account of the needs of disabled persons. There are some good elements in the current duties and these should be transposed to other strands within a single new duty e.g. good relations could apply to sexual orientation, religion/belief, and age, as could the duty to promote positive attitudes. 

The current general duties take a mainstreaming approach to equality, recognising that the only way of effecting substantial improvements for people is to ensure equality is considered in all aspects of public life.  It is deeply regretted that the Green Paper rejects the idea of mainstreaming equality.  The proposals limit the scope of any general single equality duty to promoting equality of opportunity; it removes the need to eliminate unlawful discrimination and harassment when a public authority is carrying out its functions.  Although two of the existing duties are still in their early days, UNISON believes all elements of the existing duties must be maintained and we oppose any reduction in their scope. A general duty should be clear in what action should be taken and should build on the lessons learned from the race duty, which has been criticised as being too process driven, and incorporate the positive developments of the disability and gender duties, such as the involvement of the people directly affected by the inequality (disability) and the requirement to set equality objectives (gender), and undertake monitoring. 

The Green Paper refers to allowing public bodies to focus ‘on taking action in a limited number of priority areas’, which contrasts with the current approach of having due regard to equality and non-discrimination in all of a public body’s functions. There is no mention of the need to carry out equality impact assessments.  But often, until organisations carry out such assessments they will not know which policies and functions will impact most upon different groups.  It appears extremely likely that the proposals would just lead to authorities picking a few easy and high profile popular targets and neglecting more deep-rooted and possibly less populist issues. 
UNISON agrees that action taken by a public authority should be proportionate to its size, nature and the impact of the inequality identified.  We strongly disagree however with the proposal that it should only apply to authorities of a particular size or nature. As public authorities are required to take proportionate action then there is no need for any authorities to be excluded. 
The current equality duties had the purpose of mainstreaming equality into all aspects of public service provision – this intent will be lost if these proposals are implemented. 
Specific duties:  UNISON strongly disagrees with the proposal that the four key guiding principles (consultation and involvement, use of evidence, transparency and capability) could replace the need for specific duties.  Without specific duties the general duty becomes almost meaningless. Without the specific requirement to produce a written equality scheme, which sets out how the public body will meet its equality obligations and specifically requires monitoring and gathering of evidence, it will be almost impossible for employees, trade union representatives, and members of the public to hold the authority to account. Certain minimum standards must be set down in statute to give guidance and ensure enforcement of the general duty.  

Public authorities would no longer be required to produce three-year schemes with detailed requirements. The Green Paper says: ‘Our proposed approach would therefore mean that the law would no longer specifically require, for example, employment monitoring of racial groups’  Without such data collection it will be impossible to judge progress in employment equality, for example. The proposals would also remove the legal requirement to consult and involve people. All this would be replaced with ‘principles’ to ‘underpin effective performance of public sector duties’. This far less specific duty will also be much harder to enforce. 

Without mainstreaming – i.e. embedding equality in all walks of life – changing society and attitudes just will not happen.  Mainstreaming and prioritising equality can, and should, sit together.
New grounds: Sexual orientation

As already established, UNISON believes that the duty to promote equality should be extended to cover all grounds, including sexual orientation, without the weakening of any ground and without reinforcing the current impression of an equalities hierarchy.  We are therefore concerned about the language used to talk about extending the coverage.  For example paragraph 5.60 invites the conclusion that more equality for some means less for others.  This is untrue and unhelpful.  As this consultation points out elsewhere, real people do not fit neatly into one equality strand.

We are also concerned that a significant part of the section on sexual orientation is not about promoting equality but rather reassuring bodies that they will not have to do much.  Reference to ‘promote homosexuality’ in a section on promoting equality on grounds of sexual orientation is particularly unfortunate.  It was clear during the long and damaging years of Section 28 that there simply were no cases of local authorities promoting homosexuality.  It conveys a very negative message to raise that suggestion now.

Statutory duties to promote equality are needed because it is widely recognised that simply making discrimination unlawful changes very little.  While we welcome the Employment Equality (Sexual Orientation) Regulations 2003, surveys of lesbian, gay and bisexual UNISON members carried out before and since the regulations came into force have produced overwhelmingly similar results.  Members still report high levels of workplace discrimination, including prejudice, verbal and physical abuse from co-workers, managers and service users, unfair work allocation and over-supervision, negative assumptions about their suitability to work with vulnerable groups, not being considered for training or promotion and non-recognition of families.  A significant proportion of our members are not out at work.  Many report that they have no confidence that if they did complain about discrimination, it would be taken seriously or dealt with effectively by their managers.

Our findings exactly mirror other surveys such the 2006 Centre for Excellence in Leadership report on sexual orientation discrimination in further education, the 2007 Stonewall report on working in health and social care for the Department of Health, and the 2006 report by the Comparative Organisation and Equality Research Centre ‘Lesbian, Gay and Bisexual Workers: Equality, Diversity and Inclusion in the Workplace’.

The evidence of sexual orientation discrimination faced by service users in pre- and post-16 education and health is well documented and compelling.  There is nothing to suggest that education and health are particularly homophobic – rather these are two areas where good work has already begun.  We have anecdotal evidence from our members of equivalent discrimination across all services.  Few bodies currently consider the needs of lesbian, gay, bisexual service users.  The experience from the existing duties and from the duty on sexual orientation in Northern Ireland show that they can bring real and lasting equality benefits.  For example, it is clear that the race equality duty is a vital lever in improving employment equality, 30 years after the introduction of employment anti-discrimination legislation.  The sexual orientation duty in Northern Ireland has shown many bodies that there is a sexual orientation dimension to their services for the first time.  

UNISON’s accepts the proposition at paragraph 5.65 that there is sensitivity about the monitoring of sexual orientation.  Acknowledging this does not however undermine the case for a robust duty to promote equality on grounds of sexual orientation.  Although UNISON strongly believes the duty should have equivalent force across all grounds, we accept that there may be some variation in detail.

Purpose statement/clause
Purpose clauses setting out the goals and underlying aims of the legislation have been used to good effect in other countries. 

The Disability Rights Commission (DRC), the Equal Opportunities Commission and the Commission for Racial Equality (CRE) have issued a statement urging that the proposed single equality Act should include a clause setting out its purpose and principles.  They state that a purpose clause "would greatly aid public understanding of legislation, and have an educative role by providing an important statement of basic principles".  UNISON supports that view.  Such a statement could give the rationale behind a robust legislative response. It would provide the judiciary with guidance on the meaning of equality and provide an important interpretative tool.
UNISON rejects the proposed purpose clause wording as set out in the Green Paper.  Whilst not disagreeing with the sentiments expressed in the four “dimensions of equality” we believe there is a need for firmer statements of intent which also focus on outcomes.  The purpose clause should also state the intention to allow for positive action (‘balancing measures’).
Enforcement
The Green paper proposals would remove the provision for individuals, trade unions and other groups to challenge decisions where they do not take equality into account.  In terms of the public sector duties it is proposed that only the CEHR will be able to take enforcement action.   UNISON shares the concerns of the CRE that the Government’s proposals will render the duties unenforceable.  The proposal to create a ‘single enforcement mechanism’ - the CEHR - would mean that the High Court in England & Wales, and the Court of Session in Scotland, would have no remit for enforcing the proposed public sector equality duties.  There is already widespread non compliance and with added strands there is no way the CEHR could alone cope with enforcement.
And whilst the three existing commissions have done a lot of work on enforcement it has not been strong enough. In fact it is only through working in partnership with the trade unions that some compliance notices have been issued. Therefore we also believe that the trade unions have a role to play in enforcement.  For the duties to truly work they need to be enforced and made a priority by the people using the organisations such as service users and members of staff. 
Public Service Inspectorates

Public service inspectorates should include monitoring for equality within their responsibilities.  UNISON has concerns that the number of public authorities will overwhelm the CEHR and they will not be able to carry out true enforcement. 

We believe that inspection bodies such as Ofsted and the Quality Assurance Agency (QAA) must also take a pivotal role in enforcing the duties and that it can not be left to the CEHR alone to enforce duties. Ofsted in its equality duty scheme makes a commitment to including equality and diversity in its inspections and we believe that this is the appropriate response.  We also believe that Higher education Funding Council for England (HEFCE) and the Learning Skills Council (LSC) should not fund providers that are not meeting the duties. In its disability equality scheme HEFCE makes a firm commitment to increasing the number of disabled people within the higher education sector and again there must be strong enforcement mechanisms to ensure that these commitments are actually carried out and upheld.  

Procurement:

Procurement is, and should be, an increasingly important mechanism for promoting equality and eliminating discrimination.  A growing number of public services are now provided by the private and voluntary sectors.  This is a key issue in terms of gender equality particularly – most employees in health, local government, education and the civil service are women.
Research published by the International Labour Organisation found that private sector workplaces are internationally, much more discriminatory than those of the public sector.  (Wirth, Linda 2001 Breaking through the glass ceiling, London: ILO Office.) This was further supported by studies by the EOC and the NIEOC (Escott, Karen and Whitfield, Dexter (1995) The Gender Impact of CCT in local government, Manchester: Equal Opportunities Commission; Equal Opportunities Commission for Northern Ireland (1996) Report on Formal Investigation into Competitive Tendering in health and education services in Northern Ireland, Belfast: EOCNI).
The public sector

UNISON believes that the public sector should act as an exemplar for equality issues, both for service users and service providers. Furthermore, good procurement practice can extend the influence and range of high equality standards wherever public money is spent. The Equalities Review  took a similar view and suggested that “Using procurement to further the equalities agenda would involve adopting a standard approach to requiring employers to tackle inequality – and not a piecemeal one that takes one group’s equality (gender equality for example) in isolation”  This would also have the benefit of clarity and uniformity and would go someway towards creating a level playing field between public and other sectors and between large and smaller enterprises. 

The current position

The existing Commissions have all issued guidance on the current public sector duties.   These all recognise the importance of procurement and that the growing markets for public services and the direction of government policy mean that there will continue to be a multiplicity of providers.  The Commissions expect the current duties to apply to public sector procurement.

The Minister for women in evidence to the House of Commons communities and local government committee said:

“A local authority, for example, continues to have that duty to ensure that services it is providing, whether it is providing them directly itself or it is contracting to someone else, do promote equality on gender, race and disability.”

Government guidance on procurement is in sharp contrast to advice coming from equality bodies.  For example, a recent government statement to the ILO about Labour Clauses in public contracts said: 

The inclusion of labour clauses can add cost and bureaucracy to contracts, without any clear indication of benefits, and the contracting authority runs the risk of contravening EU rules   Article 19 report to the ILO.
There is a clear tension, if not a contradiction, between the bland procurement advice that downplays social issues and the need to ensure that procurement does not undermine government policy on employment, equality and social issues.  Furthermore, by leaving procurement advice so open ended, as in the Office of Government Commerce (OGC) “Social Issues in purchasing”, the government has created a climate of uncertainty around the inclusion of these issues in contracting, that act as a deterrent for many cautious authorities and may also deter small companies, amongst others, from bidding for contracts.  

Growing role of the private sector

The distinction between public and private employment and service provision relationships in modern Britain can no longer easily be made. The changing context of these relationships (now characterised by agency working, contracting out and outsourcing) requires inventive approaches to statutory equality duties.  While the public sector is given greater responsibility to promote and achieve equality in carrying out its functions, wider governmental policy is encouraging a significantly increased role for private and voluntary organisations to carry out the functions of public authorities at every level.  Applying statutory equality duties to public authorities using the definition of “public authority” contained in s.6 of the Human Rights Act 1998 will not necessarily bring a private or voluntary sector body fully within the reach of the statutory equality duties.  Duties apply to bodies that are not “pure” public authorities only when they are carrying out “functions of a public nature” and only in respect of such functions, not others.  These organisations will inevitably carry out other functions which are not of a public nature.

Wholly outside any “public equality duty” role also are private companies which have contracts with public authorities to carry out works or to supply goods.   PPI and PFI schemes involve a complex matrix of contractors and sub-contractors, some of whom may, for some aspects of the scheme, come within the definition of “public authority”, but some, probably most, will not.  

A private sector duty

UNISON recommends the introduction of a private sector duty across all grounds and activities.  The private sector is the largest employer in UK and more public services are likely to transfer to being provided in the private sector.  There is therefore a need for rules on public sector duties and procurement, and on the private sector directly.   UNISON believes the law should be proactive not just reactive when things go wrong, this is the intention of the public sector duties.  Proactive duties remove the pressure on individual complainants, they recognise the collective nature of issues, and allow for a process of change in a systematic and inclusive way.   However, the Confederation of British Industry has argued that requirements on procurement have an unnecessary impact on business.  It is important that narrow anti-regulation views are not given precedence over the drive towards equality.

The Women and Work Commission made a specific recommendation in regards to procurement, and they commented:

“Procurement in both public and private sectors should be used to encourage diversity and equal pay practice”.

and 

“Businesses can benefit from implementing equal pay and opportunities both in terms of competing in the product and labour markets.”

Need for clear legislation

In the absence of (or even alongside) a private sector equality duty, public procurement will be an important lever for the promotion of equality within the private sector. UNISON recommends that the new legislation should make this explicit.  This reflects the recommendation from the Equalities Review who called for “a specific requirement for public bodies to use procurement as a tool for achieving greater equality”.  They also said “public agencies should require suppliers to adopt the same principles under which they themselves are required to operate.”  This appears to be necessary to overcome the hesitation by public authorities, which, in turn, is based in part on the extremely cautious approach of the OGC. A clear statutory duty to apply the equality duty to public procurement should overcome the problems that have arisen due to the reluctance of the OGC to recognise procurement as a “function” of public authorities. 
The “carrot” of public authority contracts can operate very effectively alongside the “stick” of regulations to achieve greater equality within the private sector. Success in equality protection should therefore not be considered mainly in relation to the impact on business but by the measurement of change and the ending of historic inequalities. 

Green Paper proposals

The Green Paper acknowledges that public sector procurement is worth £125 billion each year in the UK but opposes new laws to ensure that public money, via procurement, is used to further equality objectives.  But how the public sector spends its resources has a huge impact on the economy and within workplaces.  It is suggested that the private sector will self-regulate despite the evidence to the contrary at present.  Voluntarism has not worked; unfortunately neither has 30 years of equal pay legislation. 

Promoting equality does cost resources.  Without a level playing field of equality obligations across all sectors, then public authorities under pressure to make savings could be incentivised to contract out their obligations to employers who will not be bound by the same duties.  It is the case that some public sector authorities have sought to avoid equal pay obligations by contracting out services which are provided mainly by women.  This is done to avoid pay comparisons.
In the case of Lawrence v Regent Office Care Ltd [2003] ICR 1092 a Council contracted out school catering and cleaning to Regent Office Care who paid these female employees less than their previous wages. The female employees were not entitled to compare themselves with employees of the Council.  The ECJ held that there was no body responsible for the inequality and that could restore equal treatment, where differences in pay of employees performing equal work or work of equal value could not be attributed to a ‘single source’.
Public sector procurement therefore is undermining women’s access to equal pay.  Women working for contractors must be able to compare their pay with appropriate comparators in the public sector.

Inevitably, the pay gap is wider in the private sector.  This can only be remedied by creating a level equality playing field across all sectors and providers.   

The Scottish perspective
There are two key pieces of legislation relating to Equal Opportunities in addition to the current UK legislation:
The Scotland Act, 1998:  As part of the devolution settlement, the Scotland Act 1998, kept the power to legislate on equal opportunities with the UK Parliament. However, the Scotland Act made two important exceptions to this. It gave powers to the Scottish Parliament to encourage equal opportunities and to place duties on Scottish and cross-border public bodies to have due regard to existing equal opportunities legislation in their work in devolved areas. Most public policy affecting the daily lives of people in Scotland is devolved. For example, the Scottish Parliament can legislate on housing, education, transport, local government, economic development, justice and health.  The definition of equal opportunities in the Scotland Act is very wide. The Scottish Parliament and the Scottish Executive therefore have scope to improve the opportunities for a wide range of interests.

The Local Government in Scotland Act 2003:  As part of the Act statutory guidance for Best Value arrangements includes a key commitment to equal opportunities:  This states that a local authority which secures Best Value will be able to demonstrate a culture which encourages both equal opportunities and the observance of the equal opportunities requirements.  This means:

· That the encouragement of equal opportunities and meeting the equal opportunities requirements are reflected in the authority's objectives and highlighted in all plans at corporate and service level.

· That there is a commitment at both elected member and officer level to mainstream equalities within the Best Value framework:
a) when undertaking reviews they take account of equalities issues and assess the impact of policy proposals on equal opportunities; 
b) equalities requirements are taken into account in the procurement strategy; 
c) equalities performance measures are identified to measure their performance in the delivery of equal opportunities and reported to the public; 
d) employment policies are fully in line with their commitment to equal opportunities and training is in place to support that commitment.

· That there is a programme of equal pay audits, comparability studies and equal pay reviews of the workforce, to ensure that pay and reward systems meet the legislative requirements and that any existing areas of discriminatory practice are being addressed.

This legislative commitment is also relevant in the context of the Scottish Executive’s framework on Efficient Government.  The Executive published its Equality Strategy entitled Working Together for Equality on 6 November 2000 and which was subsequently endorsed by the Parliament.  It is an administrative act which allows the Executive to take action in support of Schedule 5 of the Scotland Act and all UK equality legislation.  The Strategy outlines how the Executive plans to change the way it works to ensure better service provision and greater equality of opportunity. It provides a framework for work on all the equality areas; in particular, race, gender, disability, age, sexual orientation and religion.
In seeking to secure its vision of an open, just and inclusive Scotland, the Executive outlined seven aims:

· To integrate equality into the Executive's work - in policy and programme development, legislation, spending plans, service design and delivery. 

· To develop policies and programmes which address inequalities and exclusion arising from discrimination. 

· To promote the Equality Strategy widely to all key public, private and voluntary sector bodies. 

· To promote the inclusion of under-represented groups in policy-making, decision-making and public appointments. 

· To foster greater understanding of and respect for Scotland's different communities. 

· To educate and raise awareness about discrimination and the need for it to be challenged. 

· To build and promote the Executive as an organisation that is effective, open and accessible, which broadly reflects the communities it serves and is committed to equality of opportunity.
At the centre of the strategy is the integration of equality into all aspects of the Executive's work. This approach, 'mainstreaming', demands that policymakers and those delivering services take account of and reflect the diverse needs of the population. Policymakers need to know about the inequalities and difficulties faced by different communities and groups. They need to assess how policies and programmes might impact on these groups. They need to take action where the impact is adverse. In this way it will be possible to make a real difference to the lives of those currently suffering discrimination and inequality.
Public Sector Duties (Secondary legislation derived from UK Legislation):  The Equality Act 2006 created a “general duty” on public authorities to:

· Eliminate unlawful discrimination and harassment, and

· Promote equality of opportunity between men and women

The 3 main public sector duties (Race, Disability and Gender) are all applicable in Scotland.  With regard to the Gender Equality Duty, there are statutory specific duties.  The specific duties were laid before the Scottish Parliament on February 1, 2007.  Listed Scottish public authorities must:

· prepare and publish a gender equality scheme, showing how it will meet its general and specific duties and setting out its gender equality objectives. 

· consider the need to include objectives to address the causes of any gender pay gap. 

· gather and use information on how the public authority's policies and practices affect gender equality in the workforce and in the delivery of services. 

· consult stakeholders (i.e. employees, service users and others, including trade unions) and take account of relevant information in order to determine its gender equality objectives. 

· assess the impact of its current and proposed policies and practices on gender equality, and to pay due regard to the results of those impact assessments. 

· implement the actions set out in its scheme within three years, unless it is unreasonable or impracticable to do so. 

· report against the scheme every year and review the scheme at least every three years.

In addition to the duty set out above, listed Scottish public authorities with more than 150 full-time staff must prepare and publish an equal pay statement, that sets out that authority's policy on equal pay between men and women; and report against the statement and review the statement, at least every three years.
Finally, Scottish Ministers must set out priority areas which Scottish Ministers have identified for the advancement of equality of opportunity between women and men and report on progress in those priority areas, at least every three years.
There is a clear, commitment, in Scotland, to equality issues such as mainstreaming (Equality Strategy 2000), and equalities requirements in the procurement process (Best Value Guidance, 2003) requirements for equality schemes, backed up by equality impact assessments (Scottish Executive Gender Equality Scheme, 2007).  UNISON supports the specific duties as set out in The Sex Discrimination (Public Authorities) (Statutory Duties) (Scotland) Order 2007. 
The Green Paper is proposing that these issues should be excluded from a future Equality Bill, which would require an amendment to this order.  UNISON strongly opposes any measure which would lead to dilution of the existing duties.  UNISON in Scotland has supported all the statutory equality developments in Scotland since the establishment of the Scottish Parliament. Although the UK Parliament has the power to legislate on equality law, the Scottish Parliament and Executive have, where possible, improved on existing provisions.  We would, therefore, be completely opposed to any legislative steps which would dilute or worsen the present provisions.
We would want, in principle, UK Legislation that would give power to the Scottish Parliament to promote the principles of any new bill by regulation.  This would, we believe, give the Scottish Executive the flexibility to achieve the objectives behind the bill.  UNISON remains of the view that equality legislation should be devolved to Scotland.
The Northern Ireland Perspective

In Northern Ireland the duties have been used for positive change.  Unison and other organisations have worked to ensure the duties have delivered positive outcomes.

These have included:

· the provision of free nursing care in residential establishments

· to change practice on the provision of social and affordable housing

· to support school meals workers  and school cleaners under PFI initiatives in the education sector

· to ensure support services in the health service have remained in-house

These initiatives, and many others, have demonstrated the merits of public bodies having positive equality and anti-discrimination objectives; and have further demonstrated that the duties do serve a wider public good.  As already commented UNISON believes that the effect on any GB legislation should not be to reduce protections currently in existence in Northern Ireland.
England:

Some public sector bodies in England have also made welcome explicit commitments to equality in procurement:
1. The Greater London Authority

The GLA has made substantial efforts to embed equality in its procurement process and is a leader in policy and practice. This has been done despite the frustrations caused by lack of adequate statutory back up and have seen the benefits of this approach.  As a result the Mayor of London believes there should be a new statutory obligation placing anti-discrimination measures at the heart of the function of public sector procurement.  UNISON supports this view.  There has already been a range of such guidance and policy initiatives: the National Procurement Strategy for Local Government, the Commission for Racial Equality’s Guide on Race Equality in Procurement and the Equalities Standard for Local Government. Despite these initiatives, Communities and Local Government’s ‘Two Years On’ report on the National Procurement Strategy for Local Government identified that in 2004 only 34 per cent of authorities specifically addressed equality and diversity in their procurement strategies, and in 2005 only 40 per cent of authorities specifically addressed equality and diversity with examples or targets. In other words, these voluntary schemes have not produced the changes that are needed.  
2. Agenda for change & NHS Contractors Staff - A joint statement 

A joint statement was agreed in 2005 between the Department of Health, NHS employers, the CBI and trade unions which was a statement of good practice on how private sector contractors can implement an equitable system of minimum standards in pay and conditions and co-operate on workforce issues in the NHS contracts.  The aim is to “facilitate the delivery of good quality services.”

The joint statement applies to contracts for soft facilities management services that have traditionally been provided by NHS employees that are now provided by contractors.  The overriding requirement is that terms and conditions (excluding pensions but including basic pay) shall be no less favourable overall than those for staff directly employed in the NHS.

Contractors shall adopt and implement an objective method of evaluation, agreed in partnership with appropriate staff- side representatives, that results in equal pay for work of equal value compared to other employees of the Contractor working on NHS contracts. 
The Relevant Services Contract will include provisions which require the Contractor to co-operate with the NHS Contracting Authority in providing opportunities for training and career progression, facilitating recruitment into higher paid jobs in the NHS Contracting Authority’s workforce subject to agreed restrictions to prevent workforce destabilisation.

The joint statement has agreed aims of:

· Improving equal opportunity and diversity, especially in the areas of career and training opportunities and working patterns that are flexible and responsive to family commitments;

· Ensuring equal pay for work of equal value 

· Assisting new ways of working, supporting NHS modernisation
3.
The education sector 
In education both the voluntary and private sectors now play a greater role including in training, teaching and learning.  This is likely to continue and develop.  In its extended schools paper Government is urging that existing and new voluntary and private sector childcare providers actively seek out and embrace the Government’s extended schools programme.  The trust school model - which is based on not-for-profit foundations, is seen as a way of harnessing the expertise and experience of the voluntary sector to help improve education. 

In education it would be adverse to be in a position where a learner or employee can have an inequality in treatment just because of the provider they are linked with.  Otherwise we could have a situation where one learning provider has to adhere to the equality duties and another one does not.  There is also an increase in the outsourcing of services such as security and catering.  
The three positive duties have had an impact upon the sector with organisations, colleges, schools and universities tackling issues around race, disability and gender but there is a strong indication that this is because there are legal requirements to do so.  Work with the other three equality strands is significantly behind. For example documents like the Learning and Skills Council’s (LSC) Skills Strategy equality impact assessment demonstrate this. When the funding changed in the life long learning sector there were huge implications for different equality groups including disabled people, older learners and black people. Learners who were over the age of 19 were the greatest affected from this funding change, but the impact assessment focused primarily on disability, gender and race. Religion was referred minimally to as a side to race, and sexual orientation was never mentioned.  A single equality duty across all strands would have prevented this.
The lack of parity across all six equality strands is also demonstrated by research that was carried out by the Centre for Excellence in Leadership (CEL) and supported by UNISON amongst other key stakeholders in the sector in summer 2006. The research identified a significant gap between the reality and perception in terms of lesbian, gay and bisexual (LGB) people’s experiences in further education colleges. The report found that although good equalities policies were in place, a significant level of bullying and harassment was evident. It also highlighted the need for advice to staff and learners.  The research made recommendations that we believe could be met by an expansion of the positive duties to sexual orientation including:
· Prominent college policy on sexual orientation equality to enable LGB learners and staff to be visible, valued and vocal and to ‘come out’ if they wish 
· College policy to ensure that homophobic bullying and harassment is reported, is treated seriously and is dealt with effectively;
· Staff and learner induction to include sexual orientation equality;
· Training for college leaders, governors and staff in delivering and leading on sexual orientation equality;
· Sexual orientation equality to be included in college self assessment and equality impact assessment;
· Ofsted to develop inspection handbook guidance on sexual orientation equality;

Within the education sector it is already clear that many bodies such as the LSC, HEFCE, colleges and universities are being proactive and pre-empting the discrimination law review by already moving to producing a single equality scheme and extending the good practice and requirements from the three positive duties across the board.  Legalisation is required that makes all organisations strive for what the leaders in the sector are achieving. Education is a catalyst for change within society and therefore has an important role to play in the endeavour for equality.  We can not rely on organisations’ will alone. The three positive duties have demonstrated that they focus organisations’ attention on equality and raise equality on the priority list. 

In Further Education UNISON has been steering three pilot projects around the race, disability and gender duty.  These three projects have demonstrated that it is possible to change culture but only when there is extensive user, staff and trade union involvement.  The Disability Equality Duty  project could be seen as a case study for the public sector and proves that with funding and resourcing the equality duties can have an impact and that if the specific duties were changed into ‘principles’ then the duties would be unenforceable.  Employees would not have the opportunity to be involved or hold their employer to account. 
If the way that the duties are dealt with in procurement remain discretionary, then cash strapped public authorities will have an incentive to outsource their equality obligations.   

UNISON believes that it is not reasonable to continue to require a higher standard of fairness and equality from the public sector but not from the private and voluntary sector.   The Green Paper fails to recognise the clear business case for equality.  At present contracting out is effectively a means of denying women equal pay with those other employees to whom they were previously ‘rated as equivalent’.  This is a clear means of undermining the intent of equal pay legislation.
Summary: what is needed?
An integrated public sector duty, which would cover parents and carers as well as the other equality strands. This would require public sector bodies to eliminate discrimination and promote equality of opportunity in services and in employment practices.  Duties have to be extended to the private and voluntary sector.  We do not believe strategic equality outcomes should be set at Government level.
The Green Paper proposals on public sector duties would:
· End the mainstreaming of equality within public authorities

· End the purpose of “eliminating discrimination”

· Exclude some public bodies

· End the requirement for equality schemes

· End the requirement of equality impact assessments

· Allow for “cherry picking” of priority issues

· Remove means of enforcement

· Let the private sector off the hook
Effective Dispute Resolution 

Methods of enforcement, costs and sanctions available are all inconsistent and therefore often ineffective in delivering justice or making real change.  An Employment Tribunal can not make recommendations for systemic change to prevent further discrimination; remedies are rarely adequate compensation for the loss and distress experienced, and the requirement to comply with the statutory grievance procedures in order for claims to be justifiable in the tribunal create another hurdle for applicants.  
But the County Court system offers worse access to justice.  Court fees together with the risk of costs, often disproportionate to the level of potential damages, operate as a major deterrent.  The Green Paper notes that few claims have been made so far to the county courts and sheriff courts. The problem is further exacerbated by the low levels of compensation in County Courts, the average being c £1000.  Employment Tribunals are now well used to dealing with discrimination issues, County Courts lack this expertise.
Employment Tribunals

Employment tribunals have developed speciality in handling discrimination issues, and do not have the same cost regime as in county courts.  There is a powerful case for strengthening Tribunals to allow them to make recommendations.  This would ensure that similar acts of discrimination do not recur, regardless of whether such a recommendation would have an effect on the claimant in question.  A tribunal might, for example, recommend that an employer that lost an equal pay claim should introduce or modify a job evaluation scheme, or that an employer that was found to have discriminated on grounds of race in recruitment should alter its interviewing arrangements. Such recommendations could help employers comply with the law and avoid future claims.  There would need to be sanctions for those not following the recommendations.

In regards to employment tribunals we would further suggest an extension of time limits to 6 months rather than the current unrealistic 3 months.

The Green Paper proposes that certain civil courts are designated to hear all non-employment discrimination cases and the training of a small number of judges in discrimination law.  UNISON does not believe this is adequate to improve the system.  
UNISON suggests that it is appropriate that specialist “equality tribunals” are developed – allowing for speedy access to justice and expert scrutiny of the issues.  By this we mean that goods and services cases should not be heard in the civil courts but be transferred to the Employment Tribunal service responsibility, with non employment cases being heard in “equality tribunals”.  There would also need to be effective sanctions available in these cases in order to create a deterrent effect.
Alternative Dispute Resolution

The Dispute resolution review has considered the issues around Alternative Dispute resolution (ADR).  But ADR, whilst beneficial in some areas can not be the solution to complicated and systemic discrimination.   The nature of ADR means that outcomes will be individualistic and would not therefore resolve wider problems.  It is not appropriate for tackling structural patterns of discrimination. In relation to public functions (e.g. a discriminatory stop and search) ADR would be totally inappropriate.  ADR may be of limited benefit in some cases but is evidently not going to provide a substantive solution to how the majority of discrimination matters are addressed.
Ombudsmen
It is proposed that greater use be made of existing Ombudsmen. They are described as independent, non-adversarial, and more cost-effective; have powers to investigate matters; and involve less pressure on the individual; as well as being able to make recommendations, which are usually acted upon.  But there are limits to the ability of Ombudsmen to deal with discrimination cases.  Their decisions are not legally binding and therefore an individual may still have to seek redress in the courts; and their remit is currently limited to certain specialist areas such as banking or estate agents.  Any enhanced role would surely stretch their capacity.
Expert Assessors

Unison agrees with the proposals to enhance expertise in discrimination cases through specialised training for judges and increasing the use of expert assessors.  However, we await specific proposals on these matters.
Representative actions 

The Green Paper completely dismissed proposals for group or representative actions in all discrimination claims.  But group and or representative actions can provide a remedy for victims of discrimination who are unable or unwilling to bring an individual claim, they can offer a more efficient use of resources for trade unions and the enforcement agency, and, by raising the stakes, they can provide a powerful incentive to employers and service providers to get their policies and practices right. 

Representative actions could be an effective tool for dealing with multiple claims of discrimination against the same respondent and / or on similar issues.  Representative actions would permit a trade union to issue proceedings on behalf of a number of individuals who have allegedly suffered discrimination.  They could also create costs savings as such claims would avoid the need for multiple individual claims.

Own name proceedings

The Green Paper does not give any consideration to the notion of ‘own name’ proceedings.  Own name proceedings allow bodies such as trade unions to issue own name proceedings in situations where for example, there is clear evidence of a discriminatory practice but there is no identifiable victim.  For example, this could be in an area where the union has become aware of a practice or policy having a disproportionate effect on a particular racial or ethnic group.  The Equality Act 2006 enables the CEHR to bring ‘own name’ proceedings, this could easily be extended.

Unison is disappointed that the Green Paper has shifted the matter of disputes in the workplace to the DRR and is concerned that it is not properly addressed by this review of equalities law.
Multiple discrimination 
It is disappointing that the Green Paper does not recognise there is a need for adequate protection for people who suffer multiple discrimination.  Failure to do so perpetuates the idea of a singular strand approach and negates much of the intention behind the creation of a single equality commission and a single equality bill. It fails to recognise that people have multiple identities or that they may be discriminated against because of their multiple identities – e.g. as black women.  This was well evidenced in studies undertaken by the Equalities Review.

The Commission for Integration and Cohesion also identified such issues:

“Multiple identity is about how the UK has changed significantly from the 1960s and 1970s when single identities captured people’s sense of who they were reasonably well. People felt themselves to be or were identified as either White or Black, for instance, Jamaican or British – which meant the UK was made up of a range of distinctive and separate ethnic communities. These identities remain, but increasingly, people are moving away from single identities to multiple identities not just based on race or ethnicity, but differences in values, differences in life-style, consumption, social class, differences across generations, gender etc. People now have multiple identities and adjust these to the situation they are in – and this seems particularly true for the children or grandchildren of migrants.

In the face of this increasing complexity some feel they are losing the strength and internal community bonding that can come from defining oneself by a single identity. But multiple identities are a fact of life – even where one identity within these may have particular value for an individual or group. And multiple identification can be positive in that it can prevent any one part of a person’s identity becoming prioritised as a source of conflict. Fluid identities can also act to bring people together as they discover, for example, experiences common to women or sporting interests, which cut across other potential single group conflicts. Research in Northern Ireland, for example, has found that people with more complex and multiple sources of identity are more positive about other groups, more integrated and less prejudiced”.
It is a fact that people do suffer discrimination on more than one ground.  For example, a Black woman may experience discrimination on the grounds of her race and her sex.  Currently the law requires her to identify the main cause of the discrimination she experiences in what is clearly an artificial way.

There can be no logical reason for denying people the right to bring multiple claims on more than one ground.  The real nature of discrimination in the whole would then be given consideration in the Courts with effective and relevant remedies.  

Part 3  Modernising the Law 
Removing list of “capacities” from the definition of disability

We have some concerns with the view that "capacities" (mobility, dexterity, speech, hearing...) should be deleted as this could promote a more medical model of disabled people.  We have no doubt that people experience discrimination on the basis of their health status but believe this is different to the unique situation of people who experience an interaction between their health or impairment and barriers to economic and social inclusion.  Some concern has also been expressed about legislative protection for those people who can demonstrate loss of capacity but have not yet been assigned a label for their condition; this may be due to insufficient research to establish patterns of symptoms and it can also be due to insufficient public funding in health diagnostics.  We agree that further work needs to be done to ensure protection for people with experience of mental health impairment who no longer have to provide clinical evidence but may not meet the twelve month requirement and may have the potential to recur.   
Parents and carers

The Equalities Review identified that the most important influence on women's participation in employment, social and civic life is whether or not they have parenting or caring responsibilities: whereas 79% of women whose youngest child is aged between 16 and 18 are in employment, only 55% of women whose youngest child is aged under five are in employment. 

In community care, there has been a steady cutting of eligibility as services are increasingly concentrated on those with greatest dependency needs. More disabled and older people are relying on the unpaid care of family and friends, with little recognition of their need for support and assistance in this role. Lack of care options affects employment opportunities, access to leisure, education and training, and even to essential health care. The consequence is that carers in England and Wales providing 50 or more hours of care a week are twice as likely to be permanently sick or disabled as people who are not carers. 

Currently there is clear evidence of caring as a barrier to progression.  UNISON in its evidence to the Women and Work Commission reported on specific barriers to career progression in the public sector. Care assistants wishing to train to become nurses and teaching assistants wanting to become teachers were unable to access the necessary training whilst continuing to meet their caring commitments, as to do so they would have to give up their jobs to move into education which was only available on a full-time, grant-funded basis.  

Additionally, In the DTI’s Strategic Framework for Women’s Enterprise, the Government recognised the importance of women’s entrepreneurship to the UK economy and has included in the four key areas for action the need to address issues around caring and childcare.  

But caring roles are not just about women. The role of men is changing fast and more men now take on the primary caring role. 19% of men in the 45-64 year age group are carers.  One in six men aged 50-59 provide unpaid care, compared to a quarter of all women. (Women and Work Commission 2006).  However, few men can access rights under the Sex Discrimination Act because of the lack of appropriate female comparators.  

Caring for disabled or elderly adults impacts significantly on earning opportunities for   those struggling to combine work and care over long periods.  

 Carers UK in their report “Real Change not short change” (May 2007) found:

· 21% of carers had to reduce their hours of work to meet caring 
commitments (not childcare) 

· Among those aged 55-59, nearly seven out of ten had given up work


to care, meaning that for a large group of carers, they may be missing 
contributions to pensions.
· Carers are half as likely to be in paid work as the national average

· Nearly three-quarters of respondents believed that their caring 
responsibilities affected how much they were able to earn. 

Caring responsibilities influence the hours that women and men with caring roles work and whether or not they are doing work that matches their skills and experience – caring is frequently associated with both working part-time and occupational downgrading.  The availability of childcare and care services are vital to participation. Much progress has been made in expanding childcare options, but there are continuing difficulties gaining access to affordable childcare for lone parents, parents of disabled children, shift workers and large families.  

Tackling the barriers to women and men with caring roles being able to realise their potential will bring benefit to the British economy and the ability to participate fully in employment is vital to Government policies aimed at eradicating child poverty, and promoting better child outcomes. 

The limitations of current legislation

The Sex Discrimination Act (SDA) has helped to improve the situation for mothers who have been able to show that failure to take account of their caring responsibilities (e.g. in hours of work) can be unlawful indirect sex discrimination. But it is a complex, incomplete and indirect means of protecting the position of women (and men) with caring responsibilities from unlawful treatment. 

The SDA covers sex and marital status but not family or caring status. There is no unambiguous declaration in law that discrimination on grounds of caring status is unlawful and many mothers may be unaware of their rights, and employers unaware of their responsibilities.  Sex discrimination law is an indirect means of protecting those with caring responsibilities, it is not clear-cut, nor is it well understood by those who have obligations under the law.  

Carers looking after a disabled person may be covered by the Disability Discrimination Act (DDA) on grounds of their 'association with' disability. This principle is currently being explored in the case of Coleman v (1) Attridge Law, (2) Mr Steve Law, concerning the treatment of a woman who was the primary carer of her disabled son. If the DDA was extended to cover carers 'by association with' the disabled person they are caring for, it would obviously confer greater legal protection for the carers who qualify. But it would leave unresolved the situation of carers looking after an older relative who is not deemed disabled but still needs support, nor would it extend protection from discrimination to parents whose child is not disabled. 

Flexible working

Recent changes in the law have been welcome.  For example, since 2003 parents with children under 6 or disabled children under 18 have had the right to request flexible working.  The Work and Families Act of 2006 extended this right to carers of adult partners, or relatives, or those living at the same address.  But the rights are still limited. For example it does not apply to parents of older children, nor does it apply to carers looking after friends and neighbours.  Employers are able to refuse flexible work requests for business reasons and there are limited rights of appeal.  What is needed is an extension to the right to request flexible working to all workers with caring responsibilities. Extending the right to request would: establish flexibility in employment as the norm, not a deviation from it, reducing stigma and making it easier for anyone who wants to work flexibly to do so.  Combined with a new integrated public duty covering caring status, it would help overcome some of the hurdles facing parents and carers. 

Extending protection from discrimination on grounds of caring status would give stronger legal protection to women and men in exercising their right to request flexible working and in taking other employment entitlements such as paternity or parental leave.   What is required in law is the straightforward declaration against discrimination on the grounds of parental or caring responsibility 

UNISON believes, therefore, that there should be legislation to prohibit discrimination on grounds of caring status, providing carers with equivalent levels of legal protection as the other equality strands. There is a demonstrable need for clear and unambiguous law in this area.  It would help to eliminate unfair treatment of women and men arising from their caring roles.

Genetic predisposition
We note that at present there is no legal protection against discrimination on grounds of genetic predisposition.  We further note that although there is not currently employer driven genetic testing this issue is one that should be addressed at this opportunity.  Concerns have also been raised by our disabled members in the case of genetic predisposition relating to familial conditions/impairments (congenital Deafness, Usher Syndrome, Cancer) and the impact on employment opportunities as a result of health screening, insurance premiums and contractual agreements in relation to sickness absence.  This matter has also been reported as an issue for our black disabled members with regard to Sickle Cell Anaemia, Thalassemia, Diabetes, Hypertension, specific mental health experience related to substance dependence, and Tay Sachs.
Within the context of employment, our members are concerned that the threatened increase in use of genetic testing could further medicalise disabled people, neglects the important role of reasonable adjustments, could be used to diminish employers responsibilities on health and safety and ultimately is not an exact science but could be used inappropriately to predict the employment and career opportunities for disabled people.  UNISON therefore believes that it is appropriate to legislate to prohibit genetic predisposition discrimination.
Age discrimination
The Green Paper seeks views on the extension of age discrimination protection but places great emphasis on possible unintended consequences and disproportionate burden.  There is no absolute commitment given to end age discrimination which affects both young and older people and is rife in British society.  UNISON believes that adults should be protected from age discrimination from the age of 16, and that any exceptions to the legislation should be limited and proportionate.
Inconsistencies
The proposed attempts to create a harmonised and simplified law falls at the first hurdle for young people.  This is due to the failure to take the opportunity to end the confusion and inconsistency that prevails on the age at which a child becomes an adult.   This confusion can be seen in the report’s proposal (paragraph 9.26) to exclude ‘children (aged under 18)’ from any extension of age discrimination legislation. This effectively defines children as 16 and 17 year olds who are legally entitled to leave school, take up employment (and pay taxes and National Insurance), and have sex (at 17 only in Northern Ireland). These are clearly adult rights, although the proposal is to exclude them from the scope of any protection.
The Government’s own signals on consistency are adding to the confusion. School leaving age and the age at which cigarettes can be purchased are to rise while at the same time the Government is setting up a Commission which will be considering lowering the voting age and improving citizenship education.
The Employment Equality (Age) Regulations 2006 also enshrine in law the right to discriminate on grounds of age in respect of the National Minimum Wage age differentials. This is a completely unjustifiable provision: the ‘rate for the job’ should be the guiding principle, not creating a situation where workers of different ages are rewarded differently for doing exactly the same job. This only serves to underline that young people are valued less than their older colleagues. 

UNISON believes that adult rights should be harmonised at age 16 in order to remove these contradictions and end the confusion.  This view is reinforced by our organisation of young workers who have had the most recent experience of inconsistencies in this regard.
Different Treatment
But we are also an ageing population: 9.4m adults over the age of 65 in 2005, this will rise to 12.4m in 2021.  But increased longevity may lead to greater inequalities.  Older people face extensive discrimination, especially in the provision of health and social care.  There will be circumstances where it is legitimate to treat people differently on the basis of their age e.g. older people may be more at risk of complications if they get flu, so it is sensible and legitimate to protect them from that risk.

Consequently, age legislation on goods, facilities and services should allow for the legal recognition of different treatment in order to achieve equality of outcome.

The Age Regulations relating to Employment and Training allow for direct and indirect discrimination subject to an objective justification test that the action is “a proportionate means of achieving a legitimate aim”. The Green Paper proposes that the same objective test be applied to the provision of goods and services to allow for people to be treated differently on the basis of their age.

Within this definition of an objective justification test “proportionate” means that the discriminatory effect should be significantly outweighed by the benefits of the legitimate aim, and there is no reasonable alternative.

Examples of a “legitimate aim” could be 

· To prevent or address disadvantage or discrimination e.g. concessionary 
fares compensating for low incomes and lack of access to private 
transport;

· To promote economic and social inclusion, e.g. in access to education or 
health improvement;

· To promote integration and participation through special interest groups, 
social clubs, sports or political activities;

· To protect the health, safety and welfare of people within certain age 
bands.

The Green Paper offers no alternative to the objective justification test proposal such as the “reasonable opinion test” which is a “subjective” test applied to justify disability discrimination.   
Older people and insurance

The “grey pound” and additional leisure time in retirement means that many older people are enthusiastic holiday makers but age barriers on holiday and car insurance, means that many of them will find themselves grounded back at home.

The older you are, the more likely you are to travel on holiday by car. Yet many insurance companies impose age barriers on car hire. There is also a widespread practice of insurance companies banning over 65s from taking out multi-trip travel insurance.  UNISON believes that there should be legislation to outlaw age discrimination in the field of goods, services and facilities. Insurance companies should have to produce hard evidence, and need to prove that refusing to quote to older people is based on fact and not age prejudice.

Age Concern receive calls every summer from older consumers who are annoyed and inconvenienced because they have been barred from taking out insurance due to their age not the risk they pose. An example is an 82 year old man who was refused travel insurance with a well-known company because he was over 79. The company didn’t ask him about his health, they simply told him that this was their policy.

A report “Insurance and Age: Exploring behaviour, attitudes and discrimination” published by Age Concern and Help the Aged found that one in four people over 75 and one in five people over 65 were unsuccessful in getting quotations for motor insurance, travel insurance or car hire. This compares with just one in thirty three of those aged 30 – 49.  This has meant that 13% of people over 80 have been put off travelling due to access, cost or perceived cost of insurance.
The report also highlights the importance of driving and travel for older people: More adults in their 70s currently have motor insurance than those aged 20 – 24; over one in three people aged over 70 and one in eight people in their 90s has motor insurance. It is anticipated that the number of those aged 70+ with a driving license will increase from the current 4 million to over 10 million by 2050. At the same time, people in their 60s are more likely to have been on holiday in the last year than adults aged 18 – 59.

Gender reassignment
UNISON calls for a strengthening of the law on equality on grounds of gender identity and gender expression.  We welcome the research carried out by Stephen Whittle and Lewis Turner in 2007 under the auspices of the Equalities Review, published as ‘Engendered Penalties’, which sets out the scale of the discrimination to be tackled, together with clear recommendations on the way forward.  It is essential that transgender people are a visible group within the Single Equality Bill, preferably as a separate strand, as set out in the final report of the Equalities Review, or at least as a named part of the gender strand.

Public functions 

UNISON agrees that the Single Equality Bill should prohibit discrimination against transgender people in the exercise of public functions.

Schools 

UNISON strongly disagrees with the proposition that it is unnecessary to include school pupils and education in schools from protection.  The consultation suggests that cases of children planning to undergo or undergoing the process of gender reassignment are rare.  This demonstrates the weakness of the current definition hurdle in order to gain legal protection.  There are considerable numbers of gender variant young people, who may or may not go on to transition later in life, who experience high levels of bullying and discrimination in schools.  The existing duties on schools referred to in the consultation are not preventing this.  The stated purpose of the Single Equality Bill is to harmonise and simplify the law.  Excluding schools in this way does neither but rather sends out a damaging and wrong message that this is not an issue for schools.

Organised religion 

UNISON does not believe there are any circumstances in which it is necessary for organised religions to treat people differently on grounds of gender reassignment.  Should there be such an exemption, we would seek assurances that it would be for core doctrinal matters only.

Definition 

UNISON endorses the finding of the Equality Review report ‘Engendered Penalties’ that the existing definition of gender reassignment fails to protect large numbers of people.  The current definition excludes many people at the hard end of discrimination, including intersex people and people who experience gender dysphoria but who do not intend to or who cannot seek gender reassignment for personal, work or health reasons.  Dismissing the wider trans community or people who are gender variant as having made ‘lifestyle choices’ is not acceptable.  
Other 

UNISON believes that some of the Government’s proposals on the implementation of the Gender Directive fail to provide adequate protection for transgender people and calls for these to be incorporated in the Single Equality Bill.  Please see our response on Annex B.

Pregnancy and Maternity

UNISON welcomes the suggestion in the Green Paper that less favourable treatment for women on grounds of pregnancy and maternity by public authorities in the exercise of their duties will be prohibited. This would be an appropriate harmonisation with current employment provisions and with goods and services provisions once the Gender Directive is transposed into British law.

However, failing to extend protection on grounds of pregnancy and maternity to school pupils and education in schools is not justifiable.  DfES Guidance states that pregnancy is not a reason for exclusion for schools, therefore the exclusion of a pupil would almost certainly be for subjective moral reasons.  

Conversely, inclusion of pregnant pupils would not prevent the provision of additional services to meet their needs, but would allow the pupil involved a genuine choice in how they wished those needs to be met.  

Private Clubs and Associations

The Green Paper makes some limited proposals for change.  We agree that clubs with membership which are set up for particular groups should be able to continue i.e. single sex clubs such as a women’s football team, or those founded on a religion or belief.  However we see no reason why clubs not founded on this principle should be able to discriminate on any ground.  We further see no reason why, as suggested in the Green Paper, different standards should apply depending on whether clubs have more or less than 25 members.  Anti-discrimination provisions should apply to both members and guests.
Harassment
Harassment at work and in society devalues an individual and often has long term and extremely damaging consequences.  There is an opportunity to expand on current protections and ensure that harassment provisions cover all protected grounds.

Harassment policies negotiated by UNISON often include areas of harassment not covered under current legislation. These include: marital and civil partnership status, pay, lifestyle, pregnancy, maternity, and responsibilities for dependants. This indicates that harassment is perceived to be a widespread problem and one that needs as comprehensive and consistent remedy as possible.  Having access to a remedy once harassment occurs is much less desirable than having a strong law which facilitates proactive prevention and public education.  It is our experience that harassment on all of the prohibited grounds occurs in all of the situations covered by discrimination legislation, that is in employment, training, education, housing, in accessing and enjoying publicly and privately provided facilities and services and in the way public authorities carry out their other functions.  UNISON has ample evidence of harassment by service users and other third parties such as contractors and elected members.  Many of the 163 harassment agreements held by UNISON provide protection from harassment from third parties. For example, the Forest Heath Local Government harassment procedure includes victimisation, intimidation and abuse from elected members and contractors. The procedure also includes harassment on the grounds of disability, sex, marital status, pay, lifestyle, pregnancy, maternity, and responsibilities for dependants.

We therefore recommend that new legislation should provide equivalent protection against harassment on all grounds, across all activities within the scope of the legislation.  
People should be protected from harassment in:

· the provision of goods, facilities and services, 
· education in schools, 
· disposal and management of premises 
· exercise of public functions.

Across all protected grounds:

· religion or belief

· sexual orientation

· age

· disability

As well as race and gender, including gender identity and gender expression.
Inconsistency in the law on harassment would be unhelpful; whilst consistency would send a strong message that all harassment will not be tolerated. 
In fact, we think that any new legislation should go further and create a new stand alone right to bring claims for bullying and harassment that are not linked to any of the discrimination regimes.

The case of Dunnachie v Kingston Upon Hull [2004] supported by UNISON related to the unfair dismissal of a man who was subjected to an agenda of bullying and harassment by his manager, which went unchecked by his employers. He was treated so badly that he ended up crouching on his office floor with his hands around his head shouting "no".  His cause of action under the law only arose once he was dismissed unfairly, and only in respect of unfair dismissal and not harassment but this should not have to be the case.

Claimants that are bullied and harassed struggle to get justice, and robust legislation is required to counter this. The claims of Green v DB Group Services(UK)Ltd [2006] EWHC 1898 (QB), and Majrowski v Guy's and St Thomas' NHS Trust [2006] UKHL 34 required creative lawyers to rely on personal injury law and the Protection from Harassment Act 1997 respectively, to bring about successful claims of bullying and harassment. This makes it extremely difficult for employees to challenge managers that bully and harass and is extremely unsatisfactory. The Government needs to send the message out that those that bully and harass will not be tolerated.
Unison does not believe that there is a need for a comparator in relation to claims of harassment.
Further, there should be no difference between harassment in an ‘open’ or ‘closed’ environment. Harassment should not be allowed to restrict the mobility and choices of individuals, for example by limiting the range of shops they feel comfortable in or effectively barring them from sports venues where they might be subject to harassment. Harassment in ‘open’ environments (e.g. a football stadium) can also incite negative behaviour in the wider community and workplace.  
It is key that an employer is asked to take reasonable action to prevent harassment – it is unacceptable that currently a woman could be dealing with sexual harassment from a customer on a regular basis with the full knowledge of the employer, but the employer has no obligation to do anything about it.  

Annex A  exemptions

We would object to Faith schools being exempt from the legislation and would cite the case of McNab v Glasgow City Council, wherein the complainant, who is an atheist, successfully claimed religious discrimination when seeking to apply for promotion at a Catholic school.

Organised Religion – Ministers of Religion:  We oppose the out-moded restrictions that apply to Religious Ministers for example on the grounds of their sex, gender re-assignment, and sexual orientation. 

Armed Forces:  We oppose the exceptions in DDA s.14C (5) and 64(7) which state that there is no duty to observe the provisions of the DDA in respect of naval, military and air forces of the Crown. This is a broad exemption, and there is no reason why all positions within the Armed Forces should be subject to this exception. Instead, positions in the Armed Forces should be open to everyone, but the Armed Forces should be allowed to justify certain physical or other characteristics for certain positions where this is necessary.

Seamen recruited abroad: UNISON disagrees with keeping the exception in RRA, s.9 as it allows for a two tier work force at sea: this exception allows employers to offer less favourable terms and conditions to seaman recruited abroad. 

Terms and Conditions during maternity leave: In a time when the government is trying to encourage women to return to work, it is a shame that it has not taken the opportunity to remove the exception in SDA 6A, and in particular SDA 6A (3) which allows employers to deprive women of any benefit from their terms and conditions of employment during Additional Maternity Leave. In EOC v Secretary of State for Trade and Industry [2007] EWCH 483 (Admin) the court has suggested that a failure to accord full contractual benefits (excluding pay) to a woman on AML may amount to discrimination under the Equal Treatment Directive 76/207/EEC.  Domestic legislation, and SDA 6A should be amended to reflect this.
Benefits.  Dependent on marital/civil partnership status: We think that comparable benefits should be applied to partners that are financially interdependent and are neither married nor in a civil partnership.

Goods, Facilities and Services: 

Small Dwellings: We disagree with this exception permitting landlords to discriminate on the grounds of sex, disability, religious or political belief or sexual orientation where the landlord continues to reside in a property or a shared house, as it is open to abuse. 
Insurance: This exception should be removed in relation to sex, sexual orientation and disability. The exception on sex needs to comply with the EU Gender Directive, and the exception in relation to sexual orientation should not be allowed to go beyond the end of 2008 as envisaged by the Green Paper.
National Security: We would query why a blanket ban continues for the purpose of safeguarding national security. 

Annex B  implementing the gender directive 
The Green Paper also sets out the government's plans to transpose EU Directive 2004/113 (the Gender Directive), which implements the principle of equal treatment between men and women in the access to and the supply of goods and services. 
UNISON welcomes the long overdue ban on discrimination against transsexual people in the provision of goods and services, but calls for this to be extended to all discrimination on grounds of gender identity and gender expression, as stated above.  The focus must be on the act of discrimination not the medical or legal status of the person discriminated against.  When transgender people experience violence on the streets, discrimination in recruitment, or are refused access to leisure services, the perpetrators do not first ask whether the person is intending to undergo, is undergoing or has undergone gender reassignment.  

We reject the many proposed exceptions making it lawful to treat transsexual people differently as too vague and endorsing the very prejudice which this legislation seeks to tackle.  They fly in the face of the principle of the Gender Recognition Act.  In the vast majority of situations, all that is needed is a small adaptation of facilities such as cubicle doors or shower curtains.

Conclusion
The Green Paper’s stated aim was “in simplifying the law, we want to make sure we do not erode existing levels of protection against discrimination”.  Unfortunately it fails in this aspiration.  We hope that the issues raised in this submission will enable a radical rethink of the approach to a Single Equality Bill.
24 August 2007
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