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1.
Introduction
1.1
Terrence Higgins Trust (THT) is the largest HIV and sexual health charity in England, Scotland and Wales. It offers a wide range of services to people living with, affected by and at risk of HIV or sexual ill health. 

1.2
In addition to providing mainstream services, THT also provides targeted services for specific client groups.  This includes work with people living with HIV, men who have sex with men (MSM), people from African communities, young people and refugees and asylum seekers. 

1.3
This submission will focus on THT’s areas of expertise in working with marginalised communities on sexual health and HIV. We welcome the opportunity to comment on this important piece of legislation. 
2.
Associative or Perceived Disability Discrimination 
2.1
THT is concerned about the decision not to use the Green Paper to legislate against perceived or associative discrimination on the grounds of disability. In the case of HIV, which continues to be a highly stigmatised condition, THT continues to take calls from people who are discriminated against because they are friends, family, or carer to someone with the virus. These people currently have no legal recourse.

2.2
Where disability discrimination occurs it should not be important whether or not the victim is or is not disabled. Disability discrimination, in all its forms, should be prohibited under UK law. Perceived or associative disability discrimination has recently been outlawed in countries such as Ireland, France, the Netherlands, Finland and Belgium. The Green Paper argues that such a change in the law would be unworkable due to the numbers of people to whom coverage would then be extended, however the experiences of these countries show such concerns are unfounded.
2.3
Such a change would also protect people in groups perceived to be at increased risk of carrying the virus, including gay men and people from African communities. THT continues to hear stories from African people and gay men who have been discriminated against on the basis of their perceived HIV status. 
2.4
We also agree that discrimination on the grounds of association with transsexual people should be prohibited under the new Act.
3.
Indirect Discrimination
3.1
We agree with the Disability Rights Commission and the authors of the Green Paper, that an explicit prohibition on indirect discrimination in relation to disability should not be included in the Act. We do, however, also agree with the DRC that the Act should introduce a proactive “anticipatory duty” on employers to consider reasonable adjustments that can be made to benefit disabled applicants or employees.

3.2
For example, significant barriers still confront people living with HIV in returning to work. Not least of these is the inclusion by employers of health related questions in their application forms and procedures, even where such questions are irrelevant to the applicant’s ability to do the job involved. Many people living with HIV still do not feel able to be open about their status and may be put off applying for a job altogether if asked to disclose or take a medical at the application stage. Often employers are unaware that their forms still ask medical questions and are thereby deterring good candidates. The instatement of an anticipatory duty would require employers to examine their recruitment practices and help prevent such indirect discrimination.
3.3
We do also agree that transsexual people should be protected from practices which could constitute indirect discrimination on grounds of gender reassignment. 
4.
Public sector equality duties
4.1
In addition, we would support the widening of the current ‘equality duties’ on public bodies to create a single, integrated duty which would oblige publicly-funded bodies, including the police, health services and housing providers to promote equality across the board. A single public duty would require public bodies to actively consider the needs of people living with HIV in the design and delivery of public services.  
4.2
In particular we are concerned by the widespread discrimination people living with HIV still experience at the hands of healthcare professionals. A recent survey by City University found that half of participants in London, who had experienced discrimination in the preceding 12 months, had done so at the hands of a medical professional. In addition, THT continues to be made aware of instances of discrimination by the police, including aggressive treatment and even harassment of people living with HIV. 

4.3
Stories like those reported to THT also circulate widely amongst people living with the virus, and fear of similar poor treatment can make people reluctant to disclose their condition when they come into contact with people working for public bodies. A single public sector equality duty would not only help to prevent such discrimination, for example by encouraging basic HIV training to be given to staff, it would also help to increase the confidence people living with HIV have in the services they use and make them feel safer in disclosing.
4.5
Lesbian, gay, bisexual and transgender people may also have experienced or have heard about similar instances of homomophobic discrimination and confidence in public bodies needs to be promoted among these groups. We believe that an integrated duty to promote equality should cover all equality ‘grounds’ including sexual orientation would help to address this. 
5.
Positive Action
5.1
THT runs a number of groups which bring together people living with HIV for social and support reasons. In order to increase participants’ confidence in these groups we often restrict membership to people living with HIV. We also run services that are targeted at people from certain ethnic groups and young LGBT people. We feel strongly that this sort of ‘positive action’ is different from positive discrimination and is intended to secure fairer outcomes and provide support in a secure environment. We believe that the Bill should contain provisions that will allow organisations like ours to continue to provide these sorts of services.

6.
Extending goods and services protections to transsexual people
6.1
We believe strongly that the Bill should outlaw direct discrimination in the provision of goods, facilities and services on grounds of gender reassignment. The stigma and discrimination associated with gender reassignment contribute to poorer health, and particularly sexual health, amongst people who are planning to undergo, are undergoing or have undergone gender reassignment and it is important to legislate to protect them from less favourable treatment, harassment or intimidation.
6.2
We do not believe any exception should be made to allow organised religions to discriminate against people who are planning to undergo, are undergoing or have undergone gender reassignment.
7.
Armed Services

7.1
We agree with the DRC that, while it may be unreasonable to expect the Armed Forces to meet the same standards of inclusion as other public bodies, ways need to be found to ensure that they do not needlessly discriminate. 
7.2
We agree that it would be possible to put in place adequate safeguards while allowing operational effectiveness to be maintained. We would support the recommendation that the armed services should fall under the remit of the Single Equality Act, but that a regulation-making power within the Bill should provide for an exemption for discrimination for the purpose of ensuring the combat effectiveness of the armed forces.

7.3
The armed forces currently routinely discriminate against people living with HIV who wish to serve. All applicants for whichever branch of the UK Armed Forces (Royal Navy, Royal Marines, The Army, and Royal Air Force) known to be HIV positive are graded P8 – Permanently Unfit for Service and are consequently refused entry. The RAF also refuse to allow anyone with an HIV diagnosis to fly, despite the fact that there are no such restrictions for civilian and passenger aircraft. The RAF claim that they retain asymptomatic HIV positive personnel, but we know of at least one case where someone’s contract was not extended after their diagnosis.

7.4
Armed Services personnel have a right to expect that they will be treated fairly by their employer should they contract a long-term medical condition. A coherent and evidence based policy needs to be put in place to ensure that all personnel know their rights and to ensure that those well enough to continue to serve are allowed to do so.

7.5
Service personnel who are sexually active while posted away from home may be at increased risk of contracting HIV and other sexually transmitted infections and the forces, quite rightly, encourage regular testing. However, if someone feels their job may be under threat if they test positive for HIV it is a clear disincentive for them to take a test in the first place and may make them reluctant to use military health services. Efforts to encourage testing will continue to be undermined until a suitable policy is in place.

8.
Enforcement of the Act and “Equality Tribunals”

8.1
We support the recommendation of the DRC, the Equal Opportunities Commission and the Commission for Racial Equality, that discrimination claims should be adjudicated in ‘equality tribunals’. 
8.2
People living with HIV still face widespread discrimination, not only in employment, but in a range of other arenas, including education. Access to equality tribunals, similar to employment tribunals but able to handle cases outside of employment settings, would give people who have experienced discrimination an easier way to challenge that discrimination while accepting less risk themselves. 
9.
Insurance

9.1
We do not believe that the Bill should retain an exception that would allow insurers to treat people differently on the grounds of sexual orientation. Actuarial calculation of risk should be based on behaviour, not self-defined sexuality. Such an exception is entirely unnecessary as insurers will still be able to ask questions about an individual’s sexual behaviour and risk taking. 

9.2
We also feel strongly that an insurer should not be able to ask about any negative HIV tests an individual may have had as this is likely to deter people from taking such tests and endanger individual and public health.
10.
Incitement to hatred on the grounds of HIV status or sexual orientation
10.1
While we realise that this would need to be addressed by a criminal law Bill rather than through this Bill, we would like to see the Government outlaw incitement to hatred on the grounds of HIV status or sexual orientation to mirror the existing criminal offence of incitement to racial hatred. Groups and individuals who attempt to stir up anger, hatred or resentment against lesbian, gay and bisexual people or people living with HIV should be prevented from doing so in the same way they would be prevented from doing so to people from ethnic minorities. 
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