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3rd Sept 2007

Dear Ms Hepher

Re: Discrimination Law Review. A Framework for Fairness: Proposals for a Single Equality Law
Introduction

Scope welcomes this opportunity to respond to the above consultation.
Scope is one of the leading disability organisations in the UK.  We employ over 3,000 staff and have over 10,000 volunteers.  We provide a range of services to disabled people including employment, education and residential and day services.  Many of the disabled people we support have cerebral palsy and high levels of support needs.
Scope is committed to co-production; that is ensuring that our work is informed and led by the lived experiences of disabled people. In compiling this response Scope has sought the views of young disabled people and adults that use a range of Scope services including residential services, day services and our Further Education college, as well as disabled members of staff.  We also draw on a range of our recent consultation responses and research involving disabled people.

Scope has contributed to the many debates that have taken place since the publication of the Green Paper and has worked specifically on the submissions of the following consortia:

· Disability Charities Consortium (DCC)

· Special Education Consortium (SEC)

· The Equalities and Diversity Forum (EDF)

Overview
Scope welcomes the fruition of the Government’s commitment to introducing legislation that brings under one act the issue of equality. Scope also acknowledges the progress this Government has made to ensuring that the rights of disabled people are protected and promoted. This includes:

· The setting up of the Disability Rights Commission

· The extension of the Disability Discrimination Act in 2001 (SENDA) and 2005

· The Improving the Life Chances of Disabled People report and the establishment of the Office of Disability Issues

· The passing of the Human Rights Act

· Supporting and signing the UN Convention of the Rights of People with Disabilities

· The establishment of the Commission for Equality and Human Rights and the commitment to create a Single Equality Act. 

The green paper offers an historic opportunity to support, promote and protect the rights of disabled people and Scope welcomes many of the positive and constructive proposals contained in this paper. In this Scope echo and support the collective comments of the DCC, SEC and the EDF. 

However, Scope is concerned that the green paper has missed a unique opportunity to make equality legislation more comprehensive, effective and fit for purpose. The vision of the green paper is limited in scope and short on creative solutions and does little to tackle some of the most persistent barriers to equality. 

Overall we are concerned that the green paper would mean a levelling down of rights for some strands, particularly in relation to the duty to promote equality. The fact that there is no assumption of equal rights and protection for every strand is also a significant worry. Scope is clear that for a single equality act to have any credibility different strands cannot be afforded unequal levels of protection. 

Scope’s substantive response is contained within that of the Disability Charities Consortium (DCC). This submission expands upon our key area of concern, namely that of improved access to legal redress for discrimination.

Redress for discrimination
Scope is concerned that the green paper does not adequately address the barriers disabled people, as well as other strands, face in getting redress for unlawful discrimination. This is particularly the case in respect of:

· Discrimination in provision of goods, facilities and services. 

· Discrimination in Post-16 education.

· Strategic enforcement of anti-discrimination law.

Scope’s recent report: ‘Doing justice to disability: Enforcing disabled people’s rights within a Single Equality Act.’ (Scope 2007) examines access to redress in relation to employment, education and goods, facilities and services and makes recommendations for improvements. The report is attached as an appendix to this submission.

Enforcement

Scope was disappointed by the green paper’s proposals on enforcing equality legislation. Proposals for independent assessors, ombudsmen and specialist courts are little more than a sticking plaster and will do little or nothing to address the substantive barriers to enforcing anti-discrimination law. 

In Scope’s view redress is fundamental. Disabled people enjoy more legal rights and protection that ever before but legal protection is worthless if it cannot be enforced. Remedies and sanctions also need to act as a genuine deterrent to future discriminatory acts if we are to continue to make progress towards equality. 

Disabled people are more likely to experience discrimination or unfair treatment in relation to accessing goods, facilities and services than other strands. This is due to the number of discriminatory acts that involve access to information or the built environment which disproportionately affect disabled people. Consequently adequate redress for such discrimination is particularly important in realising equality for disabled people.

Redress for goods, facilities and services discrimination

DDA goods, facilities and services anti-discrimination law is enforced through the County Court (or the Sheriff’s Court in Scotland). The process is both costly and complicated and DRC estimate that fewer than 10 goods, facilities and services discrimination cases come to court every year that are not supported directly by the DRC. (This compares to approximately 5,000 Employment Tribunal cases and 3,000 SENDIST cases.) 

Scope and other disability organisations are aware of thousands of acts of goods, facilities and services discrimination against disabled people every year. The alarmingly low number of unsupported cases suggests that there are significant barriers to enforcing the DDA in the County Court. Access to justice is likely to get more difficult once CEHR opens its doors as funding for individual legal support is likely to be reduced across the six strands. 

The County Court versus Tribunals

Scope supports the view that goods, facilities and services cases should be heard in Equality Tribunals, based on, though not necessarily identical to, the Employment Tribunal. The advantages of the tribunal system are explored in detail in Scope’s pamphlet: ‘Doing Justice to Disability’ but they include significantly lower costs, a much less complex and bureaucratic structure, panels that have more experience of discrimination law, greater flexibility and sensitivity to disabled people’s needs, less need for legal representation and access to legal aid for preparing cases. 

Scope is particularly disappointed that, given the weight of evidence in favour of the tribunal system the green paper dismisses it out of hand (7.23). This is not to say that the Employment Tribunal system is not without its own problems, but overall it does represent a much more robust and equitable approach to discrimination
.

Representative and Class Actions

One of the undoubted failures of the court system is its inability to deal with group or class actions. As courts and tribunals only hear individual cases it is difficult to have a strategic impact or tackle persistent or chronic offenders effectively. This is particularly problematic in cases when the fines are less than the cost of providing non-discriminatory services or making reasonable adjustments. As such the ability to bring group actions will enable the courts and tribunals to have a more strategic impact leading to faster and more sustainable change. 

Education

Scope examines the redress mechanisms for disabled people in pre- and post-16 education in our ‘Doing Justice to Disability’ report however some clear issues stand out that we wish to highlight. 

Though a much simpler process the fact that SENDISTs hear both SEN and disability discrimination cases can be confusing as cases have different rules, deadlines and legal basis. Proportionately very few disability discrimination cases are heard by SENDISTs raising concerns about this system of redress. Cost is also still a major factor in SENDIST cases as most parents require legal representation as the law is very complex. Legal aid is de facto not available so costs can be prohibitive. 

In England discrimination cases cannot be brought by a child, only a parent. In Scotland a child aged 12 or over can bring a case in their own right. This anomaly is particularly concerning in cases where a child is in the care of a local authority. In this situation a child has effectively no protection against discrimination because the local authority is both legal parent and education provider. The Single Equality Act offers an opportunity to change this anomaly and enshrine children’s rights in law. Scope would suggest that all children over age 10 judged to have capacity should be able to bring cases in their own right.

Scope would also like to see two further reforms in respect of discrimination in education. First, cases of admissions and permanent exclusion appeals. At present these are heard by panels set up by each local authority. There is a strong argument for these appeals, many of which involve children with disabilities to be heard by an Independent Appeals Tribunal within the SENDIST system. Evidence for this can be read in an article by Shelia Sturgeon in ‘Schools Admission and Exclusion Appeals Panels – A lack of independence’ in Education, Public Law and the Individual (Vol.10, Issue 2, Summer 2006)

Second, cases of discrimination in Further and Higher Education are heard in the County Court (Sherriff’s Court in Scotland). Scope believes that such cases, as with Pre-16 and Post-16 discrimination cases in schools, should also be brought into a reformed SENDIST Tribunal system to make access to redress easier and cheaper.

Summary of recommendations

· Move goods, facilities and services cases from the County Court to an Equality Tribunal

· Move Further and Higher Education cases to SENDIST.

· Re-evaluate remedies, including the fines structure, to ensure that they are appropriate, proportionate and serve as a suitable deterrent.

· Give children aged 10 or over deemed to have capacity the legal right to bring their own cases.

· Extend access to legal aid for representation at SENDIST and Employment Tribunal cases.

· Consider moving education disability discrimination cases to the Equality Tribunal 

Conclusion

Scope believes that the single equality act provides a unique opportunity for this government to dramatically improve enforcement of anti-discrimination legislation and, through this, change behaviours and attitudes. Enforceable legislation is a key part of achieving our goal of equality, not just for disabled people but for everyone. We urge the government to grasp this opportunity to ensure that disabled people and others who encounter discrimination can enjoy their rights in reality. 

Ruth Scott

Head of Policy and Parliamentary Affairs

Scope

6 Market Road, N7 9PW

T: 020 7619 7251

Email: ruth.scott@scope.org.uk

� pp 7-9 ‘Doing Justice to Disability’ - Scope 2007.
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