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Discrimination Law Review

A framework for Fairness: Proposals for a Single Equality Bill for Great Britain
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Response

REF is constituted under the Race Relations Act 1976, as amended by the Race Relations (Amendment) Act 2000; the comments that are made below are made in that capacity alone.  We make no comment in relation to the impact of the proposals on the other mandates.  On some points a range of views were expressed, theses views are all represented.
Part 1 – Harmonising and simplifying the law

Chapter 1 – Promoting compliance and good practice, simplifying definitions, tests and exceptions

Do you have any comments on our intention to keep the existing requirements for a comparator in direct discrimination claims?
The continued use of a comparator in direct discrimination claims is appropriate since if a claimant alleges that they have been treated unfairly because of a protected characteristic it must be a requirement to prove that that treatment was based on discrimination against that characteristic.  The only way in which this can be achieved is through a comparison with someone, either real or hypothetical, who does not have this characteristic.  With the requirement of a comparator a person who has one or more protected characteristics could exploit the legislation to bring spurious claims whenever they felt that they had been treated badly, whether or not they truly believed that the treatment was discriminatory.  In other words, those with protected characteristics would have a cause of action when complaining of bad treatment not available to those without those characteristics.  If the allegation is that the treatment is discriminatory that must be proved.  In any event, since the comparator need only be hypothetical the evidential burden is not as onerous as it would be if the comparator had to be real.  
Do you agree that we should largely keep the existing approach in relation to discrimination on the basis of perception and association, except for extension to protect against discrimination on the grounds of association with transsexual people?
 It is agreed that the above approach is correct. 
Do you agree with our proposal to harmonise the definition of indirect discrimination where it applies to the protected grounds?
This proposal is agreed.

Do you agree that the approach to victimisation in discrimination law should be aligned with the employment law approach?
Since the approach in employment law is that of absolute harm rather than comparative damage, it would seem reasonable in discrimination law the same approach is taken.  However, the removal of a comparator may make it more difficult to prove.  In the equal pay claim, the claimants were victimised when the employer told them that the success of their claim would lead to redundancies.  The nexus between the detriment and the original claim is manifest in this case.  However, in a case where claimant is subjected to more subtle victimisation the nexus, although no less real, may be almost impossible to show without the use of a comparator.  Therefore, although the use of a comparator may be regarded as no longer essential in victimisation in discrimination law, the legislation should be drafted to allow for the use of one in the absence of other persuasive evidence.  In any event, the comparator may be with real or hypothetical.  
Proposal that a genuine occupational requirement test should be introduced for all the grounds of discrimination, with the exception of disability (where it is not necessary)
It is agreed that a genuine occupational requirement test for all grounds of discrimination should be introduced for all the grounds of discrimination with the exception of disability, provided there is clarity for employers outlining the principles and objectives to giving the exception and where it can be applied.

Do you think there is a need to retain any of the genuine occupational qualifications listed in the sex discrimination and Race Relations Acts?  If so, please explain why.
I do not think that there is a need to retain any of the genuine occupational qualifications since an exhaustive list does not take into account new situations in which there may be legitimate to apply a genuine occupational requirement.  However, it would be helpful under each equality strand to include an example of when it is permitted as long as it is clear that there is no exhaustive list and it is a question of applying the test.

Do you support or oppose the introduction of a genuine service requirement test for differentiation in the provision of goods, facilities or services, housing and the exercise of public functions?  Please give your reasons and examples of what it might cover.
It would appear that any legislation on this would have to distinguish between the equalities strands.  The bar on the test must be a high one.  There must a genuine reason that regards public health or security.  However, it must not be possible to use such a requirement when it might impact negatively on the rights and freedoms of others.  In many cases it is likely that such a requirement would run contrary to the Race Directive, however, even then there may be health issues that only affect one ethnic group or have a disproportionate impact on one group; such as mental health.
In any event, s35 of the RRA already provides for such a requirement in the provision of education and training.

Do you agree with the proposal for a unified approach where exceptions apply to more than one protected ground, where this is appropriate?
It is agreed that a unified approach to exceptions where differential treatment is lawful where this is appropriate; however, these have to be made clear and have to be transparent. Again, the principles behind the lawful differentiation should be made clear. A list approach might be appropriate.
Do you have any comments on our proposals for retaining the specific exceptions set out in Table 1 in Annex A?

a) Immigration and nationality? I do not agree with the proposal to keep this section where authorizations under Section 19D authorize discrimination on grounds of ethnic or national origins. It is true that the authorization allows immigration control officers to discriminate on the grounds of nationality- a characteristic which is in many ways synonymous with race and cannot be easily separated. Ministerial authorizations have been used unfairly and in her annual report, the Race Monitor referred to 10 Ministerial Authorisations and looked at their examination of passengers, declining or refusing entry removals, language tests etc. and concluded that there is a risk of caseworkers becoming casehardened against particular groups: once it is decided that a particular nationality or ethnic group is a suspect one. In conclusion, I don’t agree that this exception should be retained- ethnic and national origin should be removed from S19D and this exception repealed.

Do you agree that the exceptions listed in Table 2 in Annex A should be removed?  If not, please explain why.

Agreed

Is there any need to retain an exception to allow insurers to treat people differently on grounds of sexual orientation, where supported by sound actuarial evidence, beyond the end of 2008?  If yes, what should this seek to achieve and why?

No

Chapter 2 – Goods, facilities and services, and public functions

Do you agree that there would be benefits in adopting a harmonised approach to the way goods, facilities and services and public functions provisions are structured across all protected grounds?
In order to aid implementation of a regulation or provision, a simple approach as possible is preferable.  A harmonised approach will mean that in relation to this category, those tasked with implementing the law will only have to interpret and apply one standard.
Do you think the exceptions could be streamlined in this area, or do you think that there are any exceptions that should apply to public authorities that it would not be appropriate to apply to the provision of goods, facilities or services by private bodies?

Streamlining the exceptions in this are would be appropriate as long as any body that is relying on an exception has a clearly stated and genuine reason for doing so. A commercial enterprise may be able to meet a genuine need by relying on an exception that it would not be viable to do otherwise.  However, it is essential that the reason given for relying on an exception is real and not imagined or spurious; it must be tested and evidenced.
Part 2 – More Effective Law

Chapter 4 – Balancing Measures
What evidence is there of the extent to which the current “positive action” provisions are being used?  Do you consider that the current provisions limit the action the employers and others would like to take?
REF has evidence that s.35 RRA is being applied.  S.35 is a useful provision since it allows for training and education for minority ethnic groups in areas of need.  Ref has no evidence that employers are being fettered by the current provisions.  In any event, it is essential that well meaning employers are protected by the provisions from straying into positive discrimination.
Current UK legislation all falls within EU law but does not exhaust what it permits in order to address disadvantage so wider balancing measures should be permitted. 

Do you agree that it would be helpful for organisations seeking to make progress towards their goals of tackling under-representation and disadvantage to be able to use a wider range of voluntary balancing measures?
Voluntary balancing measures are helpful in areas of locally identified need.  However, as stated in the document, positive discrimination remains unlawful.  It must be manifest in the legislation that it is unlawful for any one to take any action that will advantage one group by causing a detriment to another.  If this occurs the legislation will have failed; this failure will have a negative impact on social cohesion as resentment is stirred.  
It would be beneficial to allow a wider range of balancing measures but with clarity on what is meant by “wider”- would it bring domestic law in line with EU case law to permit “tie breaks” for example where two candidates meet the criteria but where the candidate from an underrepresented/ disadvantaged group, the law would allow a tie breaking decision to take the candidate from the latter group.

Need to have clarity, however, for employers on what types of measures may be used (training, encouragement or other), what is meant by disadvantage and what are the limits- it would also need to satisfy the proportionality test.

Do you consider that measures to meet special needs in relation to education, training, or welfare or any ancillary benefits should be permitted in respect of all protected groups?

This should be the case ONLY  if there is clear evidence of need for a particular group.  In any event, it cannot be used for all mandates at the same time since that would include everybody and be self-defeating.  Neither should such measures be used to deliberately exclude some groups as appears to have been the case recently when the environment agency allowed white Welsh and white Scottish on to training from which white English candidates were excluded.
Do you agree with theses proposals for the issuing of guidance by the Commission for Equality and Human Rights, but that the Commission should not have a role approving positive action programmes?
It is appropriate for the CEHR to publish guidance as the CRE has done in the past for employment and housing.  The judgment as to whether a positive action programme runs pursuant or contrary to the legislation is a legal one and, therefore, not one for the Commission but for the Courts.  

Do you agree that we should have a power to continue the operation of the current provision beyond 2015, if this is still necessary and proportionate?

The Government should continue operating beyond 2015 if still necessary and proportionate. It is unlikely that the need for discrimination legislation would have decreased so much in less than 10 years as to make the Commission unnecessary.  

Do you agree that we should widen the scope of voluntary positive measures for political parties to target the selection of candidates beyond gender?

Since an MP is an elected member with a mandate to represent the views of all his constituents pursuant to the mandate on which he was elected, it is irrelevant what the gender, sexuality, ethnicity, religion, age or disability of that MP is.  Positive measures in this area, especially single mandate shortlists are an arbitrary and ineffective solution.  Whilst a greater proportion of people across the spectrum should be encouraged to apply for selection, the defining criteria still needs to be ability to perform the job of MP, parliamentary private secretary, minister or any other role.  Whilst a female MP should be considering all her constituents regardless of gender, a minority ethnic MP, or gay MP etc should also be acting irrespective of their own background.  Indeed the present government made a point of showing that Ruth Kelly’s religion and her membership of Opus Dei would not affect her ability to act as a cabinet minister in an impartial manner.  On that basis it is difficult to see what is to be gained from a parliament that is representative of the population by reflecting the percentage proportions of groups representing any single characteristic.  Would this be extended to trans-people?  Would this be extended to children? Or little people?  How would you breakdown those with disabilities to make them representative?  Positive action to encourage applications and participation is sensible and necessary.  A contrived parliament is absurd and serves no purpose other than to pander to weak and ill thought through notions of correctness.  MP must be elected to serve the country on merit alone.  

Chapter 5 – Public Sector Equality Duties

Do you agree that the race, disability and gender equality duties should be replaced with a single duty on public authorities to promote race, disability and gender equality?
A single equality duty would make implementation easier for public authorities.  It is manifest that it is better to have something streamlined or simpler that will be implemented rather than a complex set of objectives that amount to nothing more than words because they are disproportionately difficult, time consuming and costly to action.
I believe imposing a single duty on public authorities to promote race, disability and gender regresses from the Macpherson report and the guidance which followed was a landmark in recognizing and prohibiting institutional racism.  Race blind policy is just as discriminatory in effect as overt racism is and can take the form of institutional racism. I believe that we must retain a race duty that recognizes poor race relations and imposes a specific duty on public authorities to eliminate racial discrimination and harassment rather than race equality being an optional extra.

I propose to retain mainstreaming of race equality duty in all public services embedding equality across the board, thereby addressing assumptions, attitudes, and ways of working that act to disadvantage ethnic minorities.

Do you agree that it would be helpful to provide a clear statement of the purpose of a single public sector duty which public authorities should use as a foundation for taking action to promote equality and good relations?
Clear guidance would be highly beneficial since it would remove doubt from the process and ensure that public authorities produce meaningful and more uniform plans.  The quality and effectiveness of a plan should not depend on the ability of the authority to accurately interpret the legislation.  
Do you agree with the four areas set out in the proposed statement of purpose?  If not, please give your reasons and any alternative suggestions. 
Yes
Do you think that the proposed statement of purpose adequately captures the need for work to build good relations and promote positive attitudes within and between groups and underpins efforts to build integration and cohesion?

Yes

Do you agree that a single public sector equality duty should require public authorities to identify priority race, disability and gender equality objectives and take proportionate action towards their achievement?  If not, please give your reasons and any alternative suggestions. 

The setting of priority objectives is a more effective way to ensure that public authorities fulfil their duties.  To that end, public authorities should set priorities that they can achieve.  They should not be permitted to set unrealistic objectives and then cite the reason for their failure to implement as a lack a resources and competing priorities.  The priority objectives should be made with regard to resources and other objectives so that, even if steps are only small, the authority will always achieve something.
Do you agree that public authorities should be required to review their priority equality objectives at least every three years?  If not, please give your reasons and any alternative suggestions.  

Yes.
Would it be helpful for strategic equality outcomes to be set by the appropriate national Government?  If so, what would be an appropriate way of doing this?

Would this also apply to the National Assembly for Wales, or would Wales rely on any statement made by Westminster?  

A statement of strategic equality outcomes would be beneficial, but it must not fetter the discretion of the authority itself to set its own objectives based on local knowledge and experience.  Therefore, the best way to set the objectives would be for government to take an overview of the equality state of nation (based on the CEHR state of the nation report) and set strategic outcomes that accurately reflect the equality needs of the nation.  These should then be in line with local experience.  
We would welcome views on the proposed new approach to supporting effective performance of a single public sector equality duty by requiring proportionate action towards the achievement of priority equality objectives, and the four key principles we have identified.  Do you prefer this approach, or an extension of the type of specific duties adopted so far in the race, disability and gender equality duties?  Please give your reasons.
The setting of priority equality objectives is likely to be more meaningful since it allows the public authority to set objectives that are relevant to them.  However, it is imperative that the objectives are nonetheless meaningful and reflective of the strategic outcomes.
I would prefer an extension of the type of specific duties adopted so far in race, gender etc.  

The four key principles do not set out what compliance of the principles would look like and therefore what does non-compliance look like? We need to specify in the legislation the actions required to meet the equality duty such as equality assessments, involvement, monitoring, action plans etc. Underpinning the action with four principles can be a recipe for them becoming unenforceable.
If you prefer an extension of the type of specific duties adopted so far in the race, disability and gender equality duties, which elements of the specific duties do you think should be retained for a single public sector equality duty and why?  

Do you think that the proposed single public sector equality duty should apply to all public authorities? If not, please say how you think it should be targeted and give your reasons.

Based on the premise that all public authorities will be able to set their own priority equality objectives there is no reason why the duty should not apply to them all.  However, for the sake of clarity (and to avoid the situation that has recently arisen over the Human Rights Act and care homes) the legislation should include an exhaustive list of all the bodies that are designated as public authorities.  

Do you think that a single public sector equality duty should be extended to cover:

a) age;

a. yes

b) sexual orientation; 

a. yes

c) religion or belief?

a. Yes

Please state your reason, including examples of the types of disadvantage you believe are experienced by people because of their age, sexual orientation or religion or belief which could be addressed effectively through such a duty.

There is a general principal at work here that states that public authorities should have a general duty to eliminate unlawful discrimination and to promote equality of opportunity and good relations between all people regardless of race, disability, gender, age, sexual orientation or religion or belief.  The priority objectives may not need to reflect all of the mandates if they are not relevant to a particular organisation.
Might there be disadvantages in extending the duty to any of these groups?  If so, please give examples.

There will be no disadvantages as long as the legislation allows certain public authorities to opt out of applying the certain duties when there is no need either perceived or actual.  The question of need should be addressed at least every three years.  
Over what timescale do you think a single public sector duty and any extensions to it should be implemented to ensure we have learned as much as possible from the recently introduced duties on disability and gender?
Unless it is all implemented at the same time it will not be a single duty.  A delay of 3 years would enable sufficient time to learn from the recently introduced duties.

Do you think public authorities should be given the option to implement any new approach in advance of it becoming a legal requirement, enabling those authorities who have already taken an integrated approach to build on existing work?
Yes.

Do you think there should be a single enforcement mechanism for the proposed single equality duty; enabling the Commission for Equality and Human Rights to issues a compliance notice with or without an assessment, as appropriate in the circumstances, enforceable in the County court?

Yes

What do you think should be the role of the public sector inspectorates in assessing compliance with public sector equality duties?
The approach proposed in paragraph 5.90 is favoured.

What issues would you like to see included in practical guidance on how public sector procurement can be used to achieve equality outcomes in the delivery of public services by the private sector, while ensuring that the guidance works well for business?

The process should focus on outcomes, not processes. It should put a duty on all public authorities to eliminate discrimination and harassment and promote equality of opportunity and this should be streamlined across all procurement areas. As it is public money being spent on contracts, these should fall under current legislation; if the duty applies only to public authorities, then private sector contractors will never have a positive duty themselves. If the procurement duty is not to be included as a separate duty, however, compliance and enforcement must be key priorities as tagging it onto other duties can also be a recipe for it just being ignored. If it is to become a specific duty in itself the law should be explicit that the duty covers the contracting body public authority and private contractors are not DIRECTLY bound.  It should be included as more of a safeguard.
Do you think that an “Equality Standard” would be beneficial to business, employees and customers?  Would you prefer an independently assessed accredited standard or a non-accredited good practice and compliance tool?  Please give reasons for your answers/ 
An independently assessed reduced fee scheme accredited scheme would be ideal because it would provide businesses a business-focused incentive to comply with the equality standard.  Leaving it unaccredited would mean there was little incentive and they would not enjoy benefits of a good reputation and more patronage etc. This would also aid public authorities to comply with their duties within procurement.

We would welcome your suggestions for other ways in which good equality practice could be encouraged and embedded in the private sector.
I do not think a direct reporting regime to make businesses comply with a statutory requirement is efficient but rather bureaucratic and burdensome.

There should be some connection to the accreditation system.  Additionally, successful outcomes should be heralded.

Can you suggest ways in which ADR could be used more effectively or widely to resolve discrimination disputes in the field of goods, facilities, services, premises and the exercise of public functions?
I agree that wherever possible, early dispute resolution without having to go to courts is welcome. Victims often face severe obstacles such as court/ legal fees, lack of knowledge of legal process and laws etc.

I would welcome ADR but I have reservations about how effective it would be beyond its impact on individual disputes. Would ADR have any impact on case law and tackling structural patterns of discrimination? Probably not. Further, it would be inappropriate where the offending act is a reflection of structural racism and is embedded in the culture of an organization. Moreover, individuals may take cases on a point of principle and want public condemnation of the offending organisation or behaviour and this can only be obtained through the courts. For all of these reasons, ADR may not be appropriate for all cases and individuals should be given a choice upon which time if the courts decide it is more appropriate for ADR, there should be a basis for appeal.

Can you suggest ways in which the role of Ombudsmen might be used more effectively to resolve the discrimination disputes?

I agree that the ombudsman should be used more. It has powers to investigate, it is cost effective, independent and is able to make recommendations which are all important. In order for it to become more effective, however, the remit of the ombudsman would need to be extended and the process of using the Ombudsman would have to become less time consuming.  Further, decisions are not binding so individuals may still have to go to court and this should be allowed. This could also potentially influence court deadlines and time limits would need to be accounted for.
Do you have any views on our proposals for enhancing discrimination expertise in the county and sheriff courts?
The number of race cases in civil courts is low and there is a low potential for reward for damages. These both act as disincentives to use it. One possible solution could be to have a discrimination division of civil courts system to hear non employment race cases. These could then deal with multiple jurisdiction cases such as housing or education. There would need to be an enhancement in expertise in discrimination cases through specialised training for judges whatever the designated court across all six strands.

Can you provide us with evidence illustrating any difficulties of gaining legal redress in cases of multiple-discrimination?
General issues such as easy access to justice and publicly funded independent legal advice, complicated legal procedures, threats of costs orders which are becoming more prevalent.  There is also the issue of bringing multiple discrimination claims where the question of identifying the correct comparator may be more complicated than that of a single discrimination case. Race and religion for example, often cross over and it is difficult to isolate one characteristic from the other. Another example may be an individual who is discriminated against because he is a gay Muslim. The obvious comparators of another gay male or another Muslim male may fall short as the fact that he is being discriminated against is because of the combination of these characteristics that have lead to the discrimination. There needs to be proper guidance for people to identify the right comparator as claims can often fail because they have failed to identify the correct comparator.
The proposals in relation to private clubs and associations described in chapter 12 are agreed. 
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