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‘The Open University is open to people, places, methods and ideas. It promotes educational opportunity and social justice by providing high-quality university education to all who wish to realise their ambition and fulfil their potential. Through academic research, pedagogic innovation and collaborative partnership it seeks to be a world leader in the design, content and delivery of supported open and distance learning.’

Open University distinctive characteristics

The Open University is distinctive among higher education institutions in the UK in that it teaches primarily at a distance and has no minimum entry requirements for admission to undergraduate courses.  As long as applicants are aged 16 or over and live in the UK or another EU country (some courses are available in many other parts of the world), the only factors which affect the offer of an undergraduate place are date of application and the number of places available. We also have a young applicants in schools scheme for pupils to study selected OU courses alongside their ‘A’ and ‘AS’ levels.  Around a third of our UK undergraduates have entry qualifications lower than those normally required by other UK universities.  We have around 158,000 undergraduate, and around 17,000 postgraduate students.

The University has thirteen UK regional centres, two warehouses, a headquarters in Milton Keynes and offices in Ireland and Belgium.  Our recruitment pool is local, national and international.  There are around 4,500 Academic, Academic-Related, and Support staff and over 8,000 Associate Lecturers.  The professional skills of these staff underpin the OU’s supported open learning system which provides specifically designed, high quality multimedia teaching materials, together with personalised tuition, learning feedback and support.  Our system of local teaching and assessment allows for interaction between students and Associate Lecturers and blended support is provided through a mix of correspondence tuition, face-to-face tutorials, electronic communications, online learning environments, telephone guidance and, for some courses, residential schools.  Regional centres play a key role in looking outwards and developing local partnerships and relationships, as well as responding to regional and local priorities and initiatives.  The potential to respond to the needs of local communities is greatly enhanced through this network.
Our response to this consultation is informed by the following statement of commitment and principles contained within the Open University Equality and Diversity Strategy:
1. Our statement of commitment

1.1
Our mission expresses our founding aspiration to provide opportunities to all.  As such, equality and diversity have been part of the core values of the Open University since its inception.

1.2
Our continued dedication to social justice and equality of opportunity is embodied in the following commitments:

a) We are committed to being a leader in the field of equality and diversity.  We will seek innovative solutions to address inequalities and we will achieve more than legislative compliance.

b) We are committed to ‘making it happen!’.  We will focus less on documenting the actions we take and more on measuring the outcomes we achieve.

c) We are committed to providing an inclusive culture in which all individuals are encouraged to participate fully and are treated on the basis of their abilities.

d) We will treat individuals with dignity and respect and provide an environment that is free from prejudice, bullying, harassment and unlawful discrimination.  We will take action to challenge inappropriate behaviour and discriminatory practice.

e) We recognise that different people and groups have different needs and that people have multiple-identities and multiple-needs.  We will make reasonable adjustments and proportional changes to our processes and procedures in order to meet the needs and circumstances of our students, customers, staff and partners.

f) We will ensure that legislative requirements or other demands do not create a hierarchy between different aspects of equality and diversity in our community.

g) We will provide our staff and associates with the knowledge and skills they need to understand and meet their equality and diversity responsibilities.

1.3
Through delivering these commitments, we will strengthen our position as a university of choice.

2. Principles

2.1
The following principles guide our equality and diversity work:

a) We value diversity highly.  We recognise that different people bring different perspectives, ideas, opinions, histories, knowledge and culture and that this difference brings great strength.

b) Discrimination, direct or indirect, based on a person’s age; disability; family circumstance; gender; political opinion; race, colour, nationality, ethnic or national origin; religion or belief; sexual orientation; socio-economic background, trade union membership or other distinctions is unjust and will not be tolerated.  Such forms of discrimination represent a waste of human resources and a denial of opportunity for individual self-fulfilment.

c) We recognise that patterns of inequality in society are also reflected at the University and that under-representation and differences in outcomes for our students and staff need to be challenged through programmes of legitimate positive action.

d) We understand that actual or perceived differences in beliefs or values can arise between different groups in society.  We respect the rights of individuals and groups to hold their own views and values, but will not allow these to be manifested in a way that intimidates or humiliates, or is hostile or degrading to others.

e) A successful equality and diversity strategy requires the active support of the entire university community; staff, students, customers, partners and contractors.  Commitment, involvement and good practice is therefore encouraged and expected from the entire community in the implementation of this strategy.

In the course of preparing this consultation, we have consulted the following internal departments: Human Resources, Finance Division, Institute of Educational Technology, Social Science, Strategy Unit and Student Services.
Our comments in this response are limited to those questions where there are particular implications for The Open University or where we consider we have relevant experience, given our long term investment in the development of equality and diversity.  We have not therefore addressed those questions that fall outside the scope of our work.
A Framework for Fairness:

Proposals for a Single Equality Bill for Great Britain
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We welcome your views as part of the consultation.  For convenience, this preformatted response form sets out all the questions in the main consultation document.  It can also be downloaded from www.communities.gov.uk/index.asp?id=1017165.
Should you wish to use the form, it should be returned, once completed, to:
Kate Hepher

Discrimination Law Review Team
Women and Equality Unit
Communities and Local Government
Zone C1, 2nd Floor Ashdown House
123 Victoria Street
London
SW1E 6DE 
Kate.Hepher@communities.gsi.gov.uk
Fax No.: 020 7944 0602

Tel No.: 0207 944 8330
The consultation closes on 4 September in 2007. Please let us have your response by that date. 

When responding, it would be helpful if you could provide the following information.

Please fill in your name and address, or that of your organisation if relevant.  You may withhold this information if you wish, but we will be unable to add your details to our database for future consultation exercises.

	Name 
	     


	Organisation (if applicable)
	The Open University


	Address
	Equality and Diversity Office, Strategy Unit, Walton Hall, Milton Keynes,


	     


	Postcode
	MK7 6AA


Confidentiality

Under the Code of Practice on Open Government, any response will be made available to the public on request, unless respondents indicate that they wish their views to remain confidential.  If you wish your response to remain confidential, please tick this box and say why.   If we receive a request for disclosure of the information we will take full account of your explanation, but we cannot give an assurance that confidentiality can be maintained in all circumstances.  An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.
I would like my response to remain confidential: 
	 FORMCHECKBOX 



Please say why
	     


You or your organisation
Q(i) 
In what capacity are you responding?

As an individual (if so,  please go to Q1 in the main comments section)

	 FORMCHECKBOX 



On behalf of an organisation (if so, please go to Q(ii) below)

	 FORMCHECKBOX 



As an employer (if so, please go to Q(iii) below)

	 FORMCHECKBOX 



Other (please specify) 

	     


Q(ii)
Is your organisation

(please tick the boxes that apply to your organisation)

	 FORMCHECKBOX 



A local authority (including health authority)
/ organisation




	 FORMCHECKBOX 



An equality lobby group or body




	 FORMCHECKBOX 



A statutory body

	 FORMCHECKBOX 



An organisation representing employers

	 FORMCHECKBOX 



An organisation representing financial institutions





	 FORMCHECKBOX 



A professional association 

	 FORMCHECKBOX 



A university

	 FORMCHECKBOX 



A college of further education

	 FORMCHECKBOX 



A trade union/staff association 

	     


Other – please specify

Q(iii) 
If responding as an employer, how many people do you employ?

	 FORMCHECKBOX 



Between 1 and 14 employees

	 FORMCHECKBOX 



Between 15 and 49 employees

	 FORMCHECKBOX 



Between 50 and 249 employees

	 FORMCHECKBOX 



250 employees or more

Q(iv)
If responding as an employer please indicate which sector best describes you:

	 FORMCHECKBOX 



Legal services

	 FORMCHECKBOX 



Construction and/or building design

	 FORMCHECKBOX 



Communications

	 FORMCHECKBOX 



Wholesale and retail trade

	 FORMCHECKBOX 



Leisure – hotels, restaurants, pubs

	 FORMCHECKBOX 



Leisure – cinemas, theatres, museums

	 FORMCHECKBOX 



Leisure – other

	 FORMCHECKBOX 



Distribution/transport

	 FORMCHECKBOX 



Financial and/or business services

	 FORMCHECKBOX 



Electricity, gas and water supply

	 FORMCHECKBOX 



Advice and/or information services

	 FORMCHECKBOX 



Public administration

	 FORMCHECKBOX 



Education/training

	 FORMCHECKBOX 



Health and social work

	 FORMCHECKBOX 



Charity/voluntary work

	 FORMCHECKBOX 

	     


Other (please tick box and specify)

Proposals for a Single Equality Bill for Great Britain 

The main consultation document addresses various proposals and options for changing discrimination law in order to create a clearer,  more streamlined equality legislative framework, which produces better outcomes for those who currently experience disadvantage.   The following questions are reproduced from the main document, in the order and with the same numbering in which they appear there.   In addition, you are asked for your comments generally on the estimated provisional costs and benefits, as shown in the Initial Regulatory Impact Assessment and the Equality Impact Assessment.
Part 1 – Simplifying the law

Chapter 1:  Simplifying Definitions, Tests and Exceptions and Promoting Compliance
Simplifying Definitions and Tests 

Direct Discrimination

Q1
Do you have any comments on our intention to keep the existing requirement for a comparator in direct discrimination claims? 
	Yes
	 FORMCHECKBOX 



	No
	 FORMCHECKBOX 



If not, please give your reasons  
	We support retaining the need for a comparator in direct discrimination claims on the basis that discrimination law exists to ensure equal treatment as opposed to fair treatment.


Q2
Do you have any comments on our proposal to replace the separate definitions of discrimination in Part 3 of the Disability Discrimination Act with a single definition?

Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 


Please provide:
	We support the move towards a single definition of disability discrimination in order to make the law easier to understand. 


Q3
Do you agree that we should largely keep the existing approach in relation to discrimination on the basis of perception and association, except for an extension to protect against discrimination on the grounds of association with transsexual people?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please provide:

	We do not see any legitimate justification for creating different rights and responsibilities in relation to perception and association.  The proposals are at odds with the need to harmonise and simplify the law.

We do not consider it to be a negative consequence to extend coverage of the disability legislation.  We can envisage many situations where discrimination may occur on the basis of persons being perceived to be disabled and on the basis of association with disabled people.  Extending and harmonising the legislation in this area will support the new proposed single public sector duty of ‘promoting respect for the equal worth of different groups’.  If unchallenged, discrimination on the grounds of perception and association with disabled people may lead to discrimination towards disabled people.  A preventative approach is more favourable.
For sex discrimination, again we see no logical reason for not extending protections in relation to perception and association.  We can envisage discrimination occurring in this area, particularly in relation to association, for example where men champion the rights or causes of women, or vice versa, and believe this should be protected.

We support the view expressed that protection against discrimination on the grounds of association with transsexual people is needed.  We do not accept the argument that there is no need to extend protection in relation to perception.  The reason stated for not pursuing this protection is that it would have the effect of extending protection to people who choose to adopt the appearance of the opposite sex on a temporary basis as a matter of lifestyle choice.  Discrimination occurring in such cases, regardless of whether it is mistakenly placed, will occur on the basis of prejudice towards transsexual people and if left unchecked may lead to discrimination towards actual transsexual people.  This is a similar argument in relation to disability above and we believe this preventative approach is necessary.
For age, we support the view expressed to retain protection in relation to a persons’ perceived age.  We would like to see this extended to include association as we can envisage discrimination occurring here, for example where a young person is working in a care home and where they are subjected to discrimination at the same time as residents.  We do not see any difficulty in extending the legislation to bring in parents, carers, teachers, dependants and many others, as the existing legislation already covers every person.

In summary, we would like to see harmonisation in the law in relation to perception and association and believe this will greatly improve understanding of the requirements and simplify implementation.


Indirect Discrimination

Q4
Do you agree with our proposal to extend indirect discrimination to cover gender reassignment but not explicitly introduce it to disability discrimination law? 
	 FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 



No
Please say why:

	We can envisage situations where transsexual people could experience indirect discrimination and would want to see protection extended in this case.
We do not believe that the concept of unjustified less favourable treatment for a reason relating to a person’s disability will provide protection against indirect discrimination however we agree that the requirement to make reasonable adjustments will provide protection here in a way that is best suited to meeting the needs of disabled people.



Definition of indirect discrimination

Q5
Do you agree with our proposal to harmonise the definition of indirect discrimination where it applies across the protected grounds? 

	 FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 



No
Please say why:

	This will increase understanding of the requirements and therefore support the implementation of the duty.


Objective Justification

Q6
Do you agree with our proposal to harmonise the objective justification test? 
	 FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 



No
Please say why:

	This will increase understanding of the requirements and therefore support the implementation of the duty.


Justification of disability discrimination

Q7
Do you agree that there should be a single test of objective justification for disability discrimination in employment and vocational training, goods, facilities and services, housing, education, private clubs and public functions?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No

	This will increase understanding of the requirements and therefore support the implementation of the duty.


The threshold for reasonable adjustments

Q8
Do you have any comments on our proposal to establish a single threshold for the point at which the duty to make adjustments is triggered? 


Yes
 FORMCHECKBOX 


No
 FORMCHECKBOX 


Please provide:

	We support the proposal to establish a single threshold on the basis that it will increase understanding of the requirements which will support effective implementation of the duty.


Victimisation

Q9
Do you agree that the approach to victimisation in discrimination law should be aligned with the employment law approach?  
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	The requirement to find a comparator can make it difficult and complex for a person to bring a formal or informal claim in relation to victimisation.  We believe that this barrier needs to be removed in order to protect individuals who have already experienced discrimination and people who are advocating for victims by challenging discrimination.


Simplifying Exceptions

Genuine occupational requirement test

Q10
Do you agree that a genuine occupational requirement test should be introduced for all grounds of discrimination, with the exception of disability (where it is not necessary)?

	 FORMCHECKBOX 



 
Yes

	 FORMCHECKBOX 



No

Please say why:

	We agree that there may be a limited number of situations where a genuine occupational requirement is appropriate and we support the introduction of a single test in this area.


Q11
Do you think there is a need to retain any of the genuine occupational qualifications listed in the Sex Discrimination and Race Relations Acts? 
	 FORMCHECKBOX 



 
Yes

	 FORMCHECKBOX 



No

If so please explain why:

	     


Genuine service requirement test

Q12
Do you support or oppose the introduction of a genuine service requirement test for differentation in the provision of goods, facilities or services, housing and the exercise of public functions? 

	 FORMCHECKBOX 



Support

	 FORMCHECKBOX 



Oppose

Please give your reasons and examples of what it might cover:

	We believe it is sometimes necessary to provide particular services to particular groups in order to meet identified needs.

Any test would need to be robust to ensure that service providers and public bodies are not able to use the requirement to discriminate without justification.  We feel the best way of achieving this is to ensure that the test is linked with identified and objectively justified needs.



Specific Exceptions

Q13
Do you agree with the proposal for a unified approach where exceptions apply to more than one protected ground, where this is appropriate? 
	 FORMCHECKBOX 




Yes

	 FORMCHECKBOX 



No

Please give your reasons:

	     


Q14
Do you have any comments on our proposals for retaining the specific exceptions set out in Table 1 in Annex A? 


Yes
 FORMCHECKBOX 


No
 FORMCHECKBOX 


Please provide

	     


Q15
Do you agree that the exceptions listed in Table 2 in Annex A should be removed?
	 FORMCHECKBOX 




Yes

	 FORMCHECKBOX 



No

If not, please explain why.
	     


Q16
Is there any need to return an exception to allow insurers to treat people differently on the grounds of sexual orientation, where supported by sound actuarial evidence, beyond the end of 2008?


Yes
 FORMCHECKBOX 


No
 FORMCHECKBOX 


If yes, what should this seek to achieve and why:

	We can see no objective reason for allowing insurers to treat people differently on the grounds of sexual orientation.  We believe that differential treatment in this area is directly linked to prejudice and the mistaken belief that gay men are at higher risk of contracting HIV.  We support the need for assessment of risks to be based on sexual behaviour regardless of sexual orientation.


Chapter 2: Public Functions

Q17 
Do you agree that there would be benefits in adopting a harmonised approach to the goods, facilities and services and public functions provisions are structured across all protected grounds?  
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	We support the proposal for harmonisation in this area on the basis that it will increase understanding of the requirements which will support effective implementation of the duty.


Q18 
Do you think the exceptions could be streamlined in this area or do you think that there are any exceptions that should apply to public authorities that it would not be appropriate to apply to the provision of goods, facilities or services by private bodies? 
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	     


Chapter 3: Equal Pay

Q19
Do you agree that the distinction should be retained?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why
	For the reasons described in paragraphs 3.18 and 3.19.  (especially continue with contractual law approach).


Q20
Do you consider there are further areas of the law of equal pay developed by case law, which it would be helpful to codify? 
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please give details of these areas of legislation and any case law relevant to these
	Those mentioned in 3.21 would be useful (particularly in respect of limiting spurious claims – clarity on with whom a comparison can be made especially useful).   


Q21
Do you have further suggestions on how we could simplify equal pay legislation or make it easier to work in practice?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please provide further information on how equal pay legislation could be simplified to make it easier to work in practice.

	     


Q22
Do you agree that allowing the use of hypothetical comparators would be unlikely to give any benefit in practice.

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain

	We believe that allowing this would lead to more spurious claims.  Defending spurious Employment Tribunal claims is time consuming and costly, and can be stressful for all involved.  


Part 2: More effective law

Chapter 4: Balancing Measures

Q23
What evidence is there of the extent to which the current “positive action” provisions are being used? Do you consider that the current provisions limit the actions that employers and others would like to take?  
	It is our view that the current provisions are not being used extensively for a number of reasons; because they are poorly understood, because there is resistance to treating people more favourably even if it redresses previous injustices or known patterns of inequality and because of the difficulties and costs associated with doing things differently.  We believe that employers are not limited by the current provisions.  The limitation exists because employers are not ‘required’ to take positive action.


Q24
Do you agree that it would be helpful for organisations seeking to make progress towards their goals of tackling under-representation and disadvantage to be able to use a wider range of voluntary balancing measures?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain: 

	We do not believe a wider range of measures are needed.  The examples given in the consultation, such as providing free eye-tests for older people, are in relation to the specific needs of different groups and this type of action can be taken by implementing genuine service requirements as proposed under question 12.  Greater clarity, guidance and encouragement to use the existing provisions would be welcome.


Q25
Do you agree that measures to meet special needs in relation to education, training or welfare or any ancillary benefits should be permitted in respect of all protected groups? 
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain why:
	We believe that different groups will have particular needs in relation to education, training and welfare and that specific measures may be needed in these cases, eg targeted provision for students of some ethnic groups for whom English is not a first language and targeted provision for disabled students.


Q26 
Do you agree with these proposals for issuing of guidance by the Commission for Equality and Human Rights, but that the Commission should not have a role approving positive action programmes?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain why:  

	Organisations need to be responsible for their own actions.  Providing that the law and supporting guidance is clear, organisations should be able to take decisive action without requiring approval from the Commission.  We agree that requiring such approval could delay implementation of required actions.


Q27
Do you agree that we should have a power to continue the operation of the current provision beyond 2015, if this is still necessary and proportionate?
	 FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 



No
Please explain why:  

	Parliament is responsible for legislating and decision making which has enormous impact on the lives of UK citizens.  It should be as representative of its constituency as is possible.


Q28
Do you agree that we should widen the scope of voluntary positive measures for political parties to target the selection of candidates beyond gender?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain:  

	Parliament is responsible for legislating and decision making which has enormous impact on the lives of UK citizens.  It should be as representative of its constituency as is possible.


Chapter 5: Public Sector Equality Duties
Q29  
Do you agree that the race, disability and gender duties should be replaced by a single duty on public authorities to promote race, disability and gender equality?
	 FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 



No
Please state your reasons:  

	We welcome the proposal for a single equality duty as the principles of equality are applicable across all strands and a single approach has many advantages, for example reducing complexity and bureaucracy and improving communication of requirements.  Within a single equality scheme, we think it will be important that public bodies have expertise, ability and capacity to respond to the specificity of each strand of equality.  We believe that each aspect of equality needs to be understood and responded to separately as there will be different historical explanations for inequalities and different solutions required in each case.  Priorities and actions may sometimes be similar across more than one strand of equality, but in many cases they should not be.  A public authority single equality scheme therefore must not be assumed to include all strands of equality unless it explicitly addresses the needs and inequalities experienced by different groups.


Q30
Do you agree that it would be helpful to provide a clear statement of the purpose of a single public sector duty which public authorities should use as a foundation for taking action to promote equality and good relations?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please state your reasons:  

	We interpret this as the need to create a common purpose to replace the existing general duties and we support this.


Q31
Do you agree with the four areas set out in the proposed statement of purpose?
	 FORMCHECKBOX 



Yes

	No
	 FORMCHECKBOX 




If not, please give your reasons and any alternative suggestions.

	We believe the proposed four dimension of equality capture and improve on the key elements of the existing general equality duties.  The structure of the proposed principles could be improved by making them more outcome-focussed.


Q32
Do you think that the proposed statement of purpose adequately captures the need for work to build good relations and promote positive attitudes within and between groups and underpins efforts to build integration and cohesion?  
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
If not, please give your reasons and any alternative suggestions:  

	We do not believe that integration and cohesion are essential to the achievement of equality.  The primary purpose of good relations work within equality law must be to support the prevention of unlawful discrimination and encouragement of greater promotion of equality of opportunity.  Greater integration and cohesion may also result.  We believe the proposed statement of purpose adequately captures the need for good relations work but we would like to see the outcome centred on equality as opposed to integration and cohesion.


Q33
Do you agree that a single public sector equality duty should require public authorities to identify priority race, disability and gender equality objectives and take proportionate action towards their achievement? 
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
If not, please give your reasons and any alternative suggestions:  

	Public authorities are already required to determine and set out their priority race, disability and gender equality objectives within their race equality policy/scheme and disability and gender equality schemes and associated action plans.  What is being proposed here is not radically different.

We support the need to stress the concepts of prioritisation and proportionality as public authorities have many competing requirements for their resources.  We believe that greater outcomes will be achieved by organisations focussing on fewer but more important changes that they want to bring about, as opposed to spreading resources too thin.
We would be concerned to ensure that public authorities do not determine that they have few or no priority objectives without seeking evidence and consulting widely.

In addition, we support the recommendations made by the Equality Commission for Northern Ireland following the effectiveness review of Section 75 of the Northern Ireland Act
 which states;
‘The Commission will require public authorities to outline actions in their schemes…Actions must be linked to outcomes, and indicators identified with which to measure progress.’  It is our view that it is possible to develop an impressive set of priority objectives and actions and that this may not necessarily reduce inequalities.  We believe it is essential for organisations to identify the changes they want to bring about during the lifetime of their equality schemes and that performance indicators are essential to measure progress towards those goals.


Q34
Do you agree that public authorities should be required to review their priority equality objectives at least every 3 years?
Yes

 FORMCHECKBOX 

	 FORMCHECKBOX 



No
If not please give your reasons and alternative suggestions

	If public authorities have determined priority objectives and outcomes they want to achieve, by definition, these will be in the areas where there are the greatest inequalities.  These inequalities will be the most challenging to address and significant change can not be measured in the short term.  For this reason, we suggest that priority objectives and outcomes are reviewed every 5 years.  To balance this, we support the need to review the actions in place to achieve the desired outcomes on an annual basis.


Q35
Would it be helpful for strategic equality outcomes to be set by the appropriate national Government?
Yes

 FORMCHECKBOX 

	 FORMCHECKBOX 



No
If so, what would be an appropriate way of doing this?
	We don’t believe this approach is particularly meaningful, as the equality outcomes would have to be broad and generic, which are unlikely to have any real impact at an organisational level.  We would prefer to see a sector approach, where aspirational educational, health, legal, etc outcomes are established for all, regardless of where people live.  Further work on developing the Equality Scorecard as set out in the final report of the Equalities Review
 would be useful.


Q36
We would welcome views on the proposed new approach to supporting effective performance of a single public sector equality duty by requiring proportionate action towards the achievement of priority equality objectives, and on the four key principles we have identified. Do you prefer this approach, or an extension of the type of specific duties adopted so far in the race, disability and gender equality duties? Please give your reasons. 
	We do not see any incompatibility between the two approaches.
We support the proposal of requiring proportionate action and we believe it needs to be supported by a number of specific duties.

We believe it would be of extreme detriment to the progress of equality in the UK to create a broad duty which effectively allows public authorities to implement it in whatever manner they deem to be appropriate.  We would anticipate that many organisations who are currently making progress as a result of specific duties, may withdraw resources from work that is deemed to be non-essential.   We can envisage that without the specific requirement to monitor and publish for example, that many organisations may stop doing so.  This would have a detrimental impact in that information would not be available for the organisation to determine what its equality priorities should be and transparency would be greatly reduced.

Despite these reservations, we do believe that a transformation of the existing specific duties is required in order to reduce the administrative and bureaucratic burden on public authorities.  The existing requirements absorb enormous resource that would be better utilised in working towards bringing about real and lasting change.


Q37
If you prefer an extension of the type of specific duties adopted so far in the race, disability and gender equality duties, which elements of the specific duties do you think should be retained for a single public sector equality duty and why?
	We would like to see a transformation of the existing specific duties.  Our proposal is as follows:
1. Publication of a 5 year scheme

As indicated in our response to question 34, we believe that challenging entrenched inequalities takes a significant period of time and the priorities are unlikely to change more often than every 5 years.  The publication and major review of a scheme every 5 years is in line with the current requirements of the Northern Ireland Act 1998.

The scheme would set out the public authority’s commitment, priority equality objectives and outcomes and the indicators that will be used to measure progress, with information on the way different groups have been involved in the development of the scheme and determining priorities.
2. Annual planning

Instead of developing 3 year action plans, the institution would use its latest monitoring information and assessment of progress to set out its actions for the forthcoming year, ensuring that actions are more appropriate to the current circumstances of the institution.
3. Equality impact assessment

We believe that equality impact assessment is a highly useful tool to promote change in practice and to ensure policy is inclusive.  However, we consider the current process and requirements to be too process driven and resource intensive.  We suggest the following process:

As part of the annual planning process, institutions scan the changes expected in the year ahead and determine which major changes/policies might lead to adverse impact or could help to promote equality of opportunity.  The public body in implementing changes or new policies then takes account of this including development of mitigating actions where appropriate.  The review process and actions taken are documented for later inclusion in annual reporting – see below.
4. Publication of an annual report which would include;

· progress made against indicators and towards outcomes

· summary of monitoring data

· summary of equality impact assessment work undertaken including any mitigating actions put in place
· priority actions for the year ahead




Q38
Do you think that the proposed single public sector equality duty should apply to all public authorities?
Yes

 FORMCHECKBOX 

	 FORMCHECKBOX 



No
If not, please say how you think it should be targeted and give your reasons.
	We can not think of any justifiable reason to exclude any public authority.


Q39
Do you think that a single public sector duty should be extended to cover:

a) age 
Yes  FORMCHECKBOX 

No   FORMCHECKBOX 

a) sexual orientation; and/or 
Yes  FORMCHECKBOX 

No   FORMCHECKBOX 

b) religion or belief; 
Yes  FORMCHECKBOX 

No   FORMCHECKBOX 

Please state your reasons, including examples of the types of disadvantage you believe are experienced by people because of their age, sexual orientation or religion or belief which could be addressed effectively through such a duty.

	We believe that there is no legitimate reason to exclude age, sexual orientation and religion/belief from the new single public sector duty.  There are numerous examples of disadvantages in the consultation report, in the Equalities Review final report and from organisations such as Stonewall and others.  We do not feel it is necessary to repeat these known disadvantages here.
We have some difficulty with the notion that ‘a focus on the identified priority equality objectives…will not…be aimed at guaranteeing equal outcomes for all groups’.  There will be situations where a public authority is unaware of the particular needs or experiences of some groups and should therefore be required to verify the appropriateness of its priorities through consultation and involvement activities.


Q40
Might there be disadvantages in extending the duty to any of these groups?

Yes

 FORMCHECKBOX 

	 FORMCHECKBOX 



No
If so please give examples

	None that would outweigh the advantages of a more equal and inclusive society, which we anticipate such a duty will help to achieve.

The only possible disadvantage we can conceive is that there may be a perception that the burden on public authorities will increase.
However, we believe that the single equality approach and the development of priority objectives will address these concerns.

We believe that equal opportunities monitoring is an essential tool for public authorities to identify the reality of the experience of different groups, for example participation and progression in employment and participation and outcomes in relation to education.  We understand there are sensitivities in seeking information in relation to sexual orientation and religion and that there may be resistance to this, however, we point out that there were sensitivities in the past in respect of asking for ethnicity information and continue to be sensitivities in relation to disclosure of disability.  We believe that this type of information along with information gained from consultation and involvement is required by public bodies in order to determine appropriate priorities and to measure progress.



Q41
Over what timescale do you think a single public sector duty and any extensions to it should be implemented to ensure we have learned as much as possible from recently introduced duties on disability and gender?
	Public authorities have very recently implemented disability and gender equality schemes.  The Open University has also very recently implemented the third iteration of its Race Equality Policy and action plan.  We have consulted and involved widely on the priorities in these plans and are therefore committed to working towards specific outcomes over the next two to three years.  We would suggest that the Open University and other public authorities should work towards implementation by December 2009, to coincide with the duration of existing Disability Equality Schemes.


Q42
Do you think public authorities should be given the option to implement any new approach in advance of it becoming a legal requirement, enabling these authorities who have already taken an integrated approach to build on existing work?
Yes

 FORMCHECKBOX 

	 FORMCHECKBOX 



No
Please explain:
	We believe that if public authorities are in a position to implement the new approach in advance of the requirements, that this should be encouraged and supported.  Other organisations may be able to learn from such practice.  However, we would caution against going too far too soon before the requirements are clear.  Institutions need to drive forward the work they have committed to in order to maintain credibility with their stakeholders.


Enforcements of Public Sector Duties
Q43
Do you think that there should be a single enforcement mechanism for the proposed single equality duty, enabling the commission for Equality and Human Rights to issue a compliance notice with or without an assessment, as appropriate in the circumstances, enforceable in the county court or Sheriff's court in Scotland?
Yes

 FORMCHECKBOX 

No

 FORMCHECKBOX 


If not, please give your reasons
	We support the idea of a single enforcement mechanism and the ability for the commission to issue a compliance notice.
We feel that an assessment would be beneficial before such proceedings are taken, however the assessment process could be simplified in order to speed up proceedings.


Public Service Inspectorate
Q44
What do you think should be the role of the public service inspectorates in assessing compliance with public sector equality duties?
	We believe the public service inspectorate has an important role to play in assessing compliance with public sector equality duties.  For Universities, there are a number of inspectorate and reporting relationships including; HESA, funding councils, QAA and other inspection bodies.  Quantitative data is currently provided to HESA while qualitative progress is reported to the funding councils.  While this ensures some transparency, there is at present very little feedback.  We agree that it is important that public authorities spend more time working towards equality outcomes than showing how they are meeting the legal duties.  We support the need for publication of an annual report that provides increased transparency in how the public authority is responding to the duty.


Q45
What issues would you like to see included in practical guidance on how public sector procurement can be used to achieve equality outcomes in the delivery of public services by the private sector, whilst ensuring that the guidance works well for business?
	We agree that equality considerations should come into play where relevant to the subject matter of the specific contract.  However we also believe that the relationship we have with contractors can be used to influence the practice of those organisations in relation to equality.  We share concern that creating too many additional requirements will impact on the ability of small organisations to compete for public contracts and any requirements must not be in conflict with ‘best value’ principles.
We do not think it is necessary to create any particular duties that target procurement practice, as this would have a disproportionate affect on the resources that are distributed to achieve equality outcomes.  Procurement should be considered alongside the other functions of the authority when determining priority objectives and outcomes.
However, we feel that there are currently many different approaches being taken in relation to equality and procurement and would welcome clarity in the form of new guidance as suggested in the consultation document.

One possibility in constructing the guidance could be to set out requirements of contractors in a number of levels, for example;

· minimum compliance standard which is required for us to do business with the contractor

· good practice which we expect our contractors to work towards and achieve within a defined period (particularly for large, long term contracts)

· exemplar practice which we reward by taking into account when contracts are being renewed

A simple framework that can be adopted by all public authorities would be welcomed.  It would be helpful if this included a set of standard terms and conditions covering all equality strands that can be incorporated into public authorities contracts.


Chapter 6: Promoting good equality practice in the private sector

Q46
Do you think that an “Equality Standard” would be beneficial to businesses, employees and customers?

Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 


Please give reasons for your answers

	     


If yes, would you prefer an accredited or a non-accredited good practice and compliance tool?

Accredited  FORMCHECKBOX 

Non-accredited  FORMCHECKBOX 

Q47
We would welcome your suggestions for other ways in which good equality practice could be encouraged and embedded in the private sector

	     


Chapter 7: Effective dispute resolution
Promoting Early Resolution of Disputes

Q48
Can you suggest ways in which Alternative Dispute Resolution could be used more effectively or widely to resolve discrimination disputes in the field of goods, facilities, services, premises and the exercise of public functions? 
	     


Q49
Can you suggest ways in which the role of Ombudsmen might be used more effectively to resolve discrimination disputes? 
	     


Improving the handling of Discrimination Cases in the Courts

Q50
Do you have any views on our proposals for enhancing discrimination expertise in the county and sheriff courts?  
	     


Disability Discrimination Education Cases in Scotland

Q51
Do you think that the powers of the Additional Support Needs Tribunals for Scotland should be extended to include consideration of disability discrimination cases in education?  
	     


Multiple Discrimination

Q52
Can you provide us with evidence illustrating any difficulties of gaining legal redress in cases of multiple discrimination? 
	     


Q53
Are there particular issues you would want to see addressed in relation to multiple discrimination claims? 
	     


Part 3 – Modernising the law

Chapter 8: The grounds of discrimination

Disability

Q54
Do you have any comments on whether we should remove the list of ‘capacities’ from the definition of disability? 
	 FORMCHECKBOX 



Yes 

	 FORMCHECKBOX 



No
Please provide:

	We believe that it will be beneficial to remove the list of capacities as the current list and any alternative list is likely to be limited.  The current list is primarily weighted towards physical impairments which excludes many other types of impairments.


Q55
Do you have any comments on our approach to addressing the needs of parents and carers?
Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 

Please provide:
	We agree with the approach suggested in this section.


Married Persons and Civil Partners

Q56
Do you consider that the protection for married persons and civil partners is still needed in the absence of a "marriage bar" in employment?
Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 

Please give your reasons for supporting/opposing its removal?

	Although the provision is no longer required for its original purpose, the provision has the effect of protecting people against discrimination in employment on the ground that they are married or a civil partner.  We can envisage situations whereby people who are married or in civil partnerships may be excluded from situations in the workplace such as social networks or events.  We can also envisage that being married or in a civil partnership may hold some people back from promotion within some organisational cultures.  We think this kind of exclusion and differential treatment needs to be protected against.


Genetic Predisposition
Q57
Do you agree that there is no current justification for legislating to prohibit genetic predisposition discrimination? 
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	We support the proposal on the basis that there may be no certainty that people with a genetic predisposition will actually go on to develop a health problem.


Chapter 9: Age discrimination

Q58
What instances of unfair age discrimination outside the workplace against people of any age, are you aware of?
Please give details of any examples below:

	     


Q59
Is legislation the most appropriate and proportionate way of tackling harmful age discrimination?
Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 

What would be the likely costs of legislation?
	     


Q60
Do you have any views on how, if we decide to legislate, we can target the legislation to avoid unintended consequences and disproportionate burdens on both public and private sectors?
Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 

Please give details below:

	     


Q61
Do you have any comments on any of the issues which would arise with a legislative approach to tackling age discrimination?
Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 

Please provide:

	     


Chapter 10: Gender reassignment

Q62
Do you agree that we should prohibit discrimination on the grounds of gender reassignment in the exercise of public functions? 
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
What are your reasons for supporting/opposing this?

	We would want the single sector duty to apply to transsexual people in the same way as it does to men and women.


Q63 
Do you agree that it is unnecessary to include school pupils and education in any extension to protect on the grounds of gender reassignment?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
What are your reasons for supporting/opposing this?

	We agree that it may be rare that a child will be planning to undergo or undergoing the process of gender reassignment however we believe there is sufficient evidence to support the view that some young people will experience gender dysfunction at a very young age.  It is feasible that some teenagers might be beginning the process of gender reassignment while still at school.  Although the numbers might be very small, we see no reason for excluding protection on these grounds.  In addition, bullying continues to be a significant issue in schools and this adds some weight to the need for protections in this area.  The duties already placed on schools and local authorities are more likely to be effectively implemented when they are supported by individual protections.


Q64
Are there any circumstances in which you consider that it is necessary for organised religions to treat people differently on grounds of gender reassignment?
	
	Yes
	 FORMCHECKBOX 



	 FORMCHECKBOX 




No

























Please explain what they are:
	We do not envisage any situations in which it would be appropriate to treat people differently on grounds of gender reassignment.


Q65
Do you agree that we should retain the existing definition of gender reassignment? 
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	We believe it is important to maintain the existing boundaries which define which groups of people are protected.


Chapter 11: Pregnancy and maternity

Q66
Do you agree that we should make less favourable treatment of a woman on grounds of pregnancy and maternity unlawful in the exercise of public functions? 
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
What are your reasons for supporting/opposing this?

	We support the proposal on the basis that it will increase understanding of the requirements which will support effective implementation of the duty.


Q67
Do you agree that it is neither necessary nor appropriate to extend protection on grounds of pregnancy and maternity to school pupils and education in schools?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	There are some positive practices in many schools in relation to meeting the educational needs of young women who are pregnant.  However, some good practice is not evidence that there is no bad practice in this area.  We believe that a ‘case by case’ approach may result in differential treatment, where some people obtain adequate support and others do not.  The duties already placed on schools and local authorities are more likely to be effectively implemented when they are supported by individual protections.


Chapter 12: Private clubs and associations

Q68
Do you agree that it is a positive benefit to have clubs which are set up for the purpose of offering the benefits of membership to a particular group, including single sex clubs catering for particular religions or beliefs or age ranges, along with those currently permitted under race, disability and sexual orientation law?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
	     


Q69
Do you agree with the proposal to make it unlawful for private clubs with 25 or more members (other than single sex clubs or those set up for members who are a particular religion or belief) to discriminate on grounds of sex and religion or belief?  

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
If you do not, please explain why:  

	     


Q70
Do you agree that private clubs with 25 or members should not be permitted to discriminate against guests on the grounds of sex, race, sexual orientation and religion or belief, as is already the case on the grounds of disability?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain:
	     


Q71
Do you think that the law should address unjustified age discrimination by private clubs with 25 or more members (other than those set up to cater for a particular age range) if age discrimination is made unlawful in the provision of goods, facilities and services? 

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
If you do not, please explain why:  

	     


Chapter 13 – Improving access to and use of premises for disabled people

Q72
Do you agree with our proposal for requiring disability-related alterations to the common parts of let residential premises? 
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	     


Chapter 14: Harassment
Q73
Can you provide examples of harassment you think is occurring or could occur on grounds of religion or belief, sexual orientation, age or disability, which would fall outside the existing protections in discrimination and other law?

Please list examples below:
	     


Q74
Do you think that express statutory protection against harassment on grounds of:

· religion or belief;

· sexual orientation;

· age; and

· disability

should or should not be provided in any of the following:

(a)
the provision of goods, facilities and services?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why.
	     


(b) 
education in schools?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why.
	     


(c) 
the management or disposal of premises?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why.
	     


(d) 
the exercise of public functions?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why.
	     


Q75
Were statutory protection against harassment to be extended to one or more of the above grounds in one or more of the above areas, do you think that specific exceptions would be desirable?  

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
If yes, please say why and the types of exceptions, if any, you would like to see in the legislation:

	     


Q76
Do you think that harassment on grounds of religion or belief should be treated differently from the other protected grounds and that a different definition of harassment would be appropriate in this case? 
	 FORMCHECKBOX 



Yes
	 FORMCHECKBOX 



No
If so, please state your reasons why:

	     


Q77
Do you think there is a valid distinction to be made between harassment in an “open” and in a “closed” environment and that the approach to its prohibition should be differentiated accordingly?  
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	     


Q78
Do you have any evidence of harassment by third parties in the workplace in relation to protected grounds other than sex? If so do you consider that it should be dealt with in a similar way?
	 FORMCHECKBOX 



Yes
	 FORMCHECKBOX 



No
If so, please state your reasons why:

	     


Annex B – Implementing the Gender Directive

Q79
Do you agree with the proposals in Table 1

	 FORMCHECKBOX 



Yes 

	 FORMCHECKBOX 



No
If not, please give details of those you disagree with and your reasons for doing so. 
	     


Q80
Do you have any comments on the likely impact of the Gender Directive’s insurance provisions on providers and/or customers of insurance and related financial products? 


Yes
 FORMCHECKBOX 


No
 FORMCHECKBOX 


Please provide:

	     


Q81
Should the ban on differences due to maternity or pregnancy costs be implemented in December 2007 or deferred until December 2009?

December 2007
 FORMCHECKBOX 


December 2009
 FORMCHECKBOX 


Please explain

	     


Q82
Do you think ‘maternity’ should be defined for the purposes of the Sex Discrimination Act provisions covering goods, facilities or services and premises?
	 FORMCHECKBOX 



Yes 

	 FORMCHECKBOX 



No

Please explain how:

	     


Costs and Benefits
Q83
Please let us have your views on the estimate of costs and benefits summarised in the Initial Regulatory Impact Assessment.  
	     


Equality Impact Assessment
Q84
Please let us have your views on the Equality Impact Assessment.
	     


Other Comments

Q85
Do you have any other comments about the consultation documents or the consultation exercise itself?

	     


Thank you for completing this response form.

� Equality Commission for Northern Ireland (May 2007) Section 75 Keeping it Effective – reviewing the effectiveness of Section 75 of the Northern Ireland Act 1998, Belfast


� The Equalities Review (2007) Fairness and Freedom: the final report of the Equalities Review
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