A Framework for Fairness:

Proposals for a Single Equality Bill for Great Britain
Response Form

We welcome your views as part of the consultation.  For convenience, this preformatted response form sets out all the questions in the main consultation document.  It can also be downloaded from www.communities.gov.uk/index.asp?id=1017165.

Should you wish to use the form, it should be returned, once completed, to:

Kate Hepher

Discrimination Law Review Team

Women and Equality Unit
Communities and Local Government
Zone C1, 2nd Floor Ashdown House
123 Victoria Street
London
SW1E 6DE 

Kate.Hepher@communities.gsi.gov.uk
Fax No.: 020 7944 0602

Tel No.: 0207 944 8330

The consultation closes on 4 September in 2007. Please let us have your response by that date. 

When responding, it would be helpful if you could provide the following information.

Please fill in your name and address, or that of your organisation if relevant.  You may withhold this information if you wish, but we will be unable to add your details to our database for future consultation exercises.

	Name 
	Nicola Crowe


	Organisation (if applicable)
	Office of the Scottish Charity Regulator


	Address
	2nd Floor, Quadrant House, 9 Riverside Drive, Dundee 


	     


	Postcode
	DD1 4NY


Confidentiality

Under the Code of Practice on Open Government, any response will be made available to the public on request, unless respondents indicate that they wish their views to remain confidential.  If you wish your response to remain confidential, please tick this box and say why.   If we receive a request for disclosure of the information we will take full account of your explanation, but we cannot give an assurance that confidentiality can be maintained in all circumstances.  An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.

I would like my response to remain confidential: 

	 FORMCHECKBOX 



Please say why

	     


You or your organisation
Q(i) 
In what capacity are you responding?

As an individual (if so,  please go to Q1 in the main comments section)

	 FORMCHECKBOX 



On behalf of an organisation (if so, please go to Q(ii) below)

	 FORMCHECKBOX 


	


As an employer (if so, please go to Q(iii) below)

	 FORMCHECKBOX 



Other (please specify) 

	     


Q(ii)
Is your organisation

(please tick the boxes that apply to your organisation)

	 FORMCHECKBOX 



A local authority (including health authority)
/ organisation




	 FORMCHECKBOX 



An equality lobby group or body




	 FORMCHECKBOX 



A statutory body

	 FORMCHECKBOX 



An organisation representing employers

	 FORMCHECKBOX 



An organisation representing financial institutions





	 FORMCHECKBOX 



A professional association 

	 FORMCHECKBOX 



A university

	 FORMCHECKBOX 



A college of further education

	 FORMCHECKBOX 



A trade union/staff association 

	     


Other – please specify

Discrimination Law Review: A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain
Response from Office of the Scottish Charity Regulator

1.
Introduction

1.1
OSCR

OSCR is established under the Charities and Trustee Investment (Scotland) Act 2005 (2005 Act) as a non-Ministerial department forming part of the Scottish Administration.  OSCR is the registrar and regulator of charities in Scotland. OSCR responsibilities are the operation of an effective regulatory framework including the granting of charitable status, maintenance of a public register of charities, the investigation of apparent misconduct and facilitation and compliance with the 2005 Act. There are currently over 23,000 charities registered in Scotland. 

1.2
OSCR & Equality 
As a public authority OSCR is currently subject to the general duties of specific race, disability and gender legislation. Furthermore section 1(8) of the 2005 Act states that OSCR must carry out its functions in a manner which promotes equal opportunities. In July 2007, OSCR published its first Equalities Strategy ‘Mainstreaming Equality’. This strategy aims to addresses all strands of equality as defined by the Scotland Act 1998, not simply specific race, disability and gender legislation. . 

Our response is not specific to the consultation questions, rather comment on three themes:

1. Public Authority Duties

2. Exemptions for Charities

3. Guidance for Charitable Sector 
2.
Public Authority Duties

2.1
Single Duty Approach
OSCR would agree with the proposal for a single equality duty. The proposal aligns with OSCR’s current approach by developing a strategic vision including all areas of equality.  

Currently the three duties have differing features, which can lead to a different understanding and application of the principles; bringing them together under one framework allows public authorities (PA) to ensure a consistent approach across all strands.  

The new approach means that PA would no longer need to develop separate schemes for each strand of equality, but rather identify priority race, disability and gender equality objectives, taking proportionate action targeted where needed.  OSCR agrees this approach as entirely sensible. Allowing PA to focus attention on priority areas rather than trying to create a ‘blanket’ approach. 

We note that some organisations, including some PA, have suggested adopting single duties will in some way reduce the emphasis on particular equality strands. This it not our experience. However for the single duty approach to work, particularly for organisations used to separate schemes, there is a need for PA and the CEHR to work together, develop guidance and promote best practice. 
Four key principles to enable priority objectives to be set are outlined in the consultation. OSCR supports these, having already used these principles in the development of our Equality Strategy. 
2.2
Review Cycle 
A three year review cycle has been suggested for the approach. It is important to strike the balance between regular review and providing enough time for actual impact on outcomes.  Three years is a common sense approach generally aligning to the planning cycles of many PA.  
2.3
Application of Duties 
The question is asked as to whether the proposed single equality duty should apply to all PA. 
Currently OSCR is subject to the general duties of the race, disability and gender legislation. In relation to race, we were consulted on what duties we should be made subject to; our response was formed on the principles of proportionality and size suggesting the general duty would be most suitable. 

We therefore have not had to develop ‘schemes’ but we have developed a comprehensive Equalities Strategy. Furthermore in developing that strategy we have followed the four key principles suggested. We have therefore, to a large extent followed the approach you are proposing. 

Based on our experience we would suggest that rather than having specified criteria, all PA be subject to the single public sector equality duty. PA’s have responsibilities to the public and equality is a duty which all PA should apply in some form. The approach being suggested is not prescriptive, and will allow PA to look at their organisational priorities and set equality objectives which are proportionate to the work they carry out, and the impact they have on society.  
2.4
National Objectives 
The consultation suggests the development of national strategic equality objectives. National strategic equality objectives would be helpful in the context of what the legislation aims to achieve at a national level. However the setting of measures will have to be informed by detailed evidence and consultation with relevant stakeholders. 

Given our view that it is important that PA are proportionate and target resources where needed, there will be local differences in PA approaches and targets. National measures will have to allow for local subsidiarity. 
2.5
Extension of Duties 
OSCR’s Equality Strategy is not specific to gender, race or disability it covers all areas of equality as defined by the Scotland Act 1998. Therefore based on our experience we agree that the single duty should be extended to cover the further three themes of age, sexual orientation and religion or belief. 

2.6
Timescale for Implementation 
In order for the duty to be enforced and for PA to move towards a new duty OSCR would suggest a specific deadline, for example at least three years from the implementation of the gender duty, be set. Some PA will want to move towards meeting a single duty quicker than others, and OSCR would suggest that early implementation be encouraged. 

2.7
Enforcement 
The consultation notes that non-compliance with specific duties is easily identifiable, whereas with the general duties this can only be assessed through assessment visits. 

If the proposed approach is adopted this suggests there will be greater difficulty in identifying non-compliance, as specific duties would not remain and PA will be meeting the duty in varying ways. Although visits to public authorities will happen, these will be timely and resource intensive for the CEHR. 
OSCR would suggest a risk based approach. Firstly the CEHR in consultation with PA should try and identify some form of indicators and develop self-evaluation models. These could then be used to prioritise assessment visits to identify real non-compliance. This proportionate and risk based approach is consistent with principles set by the Better Regulation Commission and adopted by most regulators. 
2.8
Role of Public Sector Inspectorates
The consultation discusses ways in which other public sector inspectorates can contribute to measuring the compliance of PA. This will off course be dependent on the nature of their inspection/regulatory regime. A number will look at equality issues as part of their assessments. For example Audit Scotland through their Best Value Audits, and HMIE in their inspections of schools. It is vital that the CEHR establish a clear relationship with these bodies through Memoranda of Understanding to avoid duplication of effort.
3.
Exemptions for Charities

The current legislation provides exemptions for charities demonstrating direct discrimination by positive action. For example the Disability Discrimination Act includes an exemption which ensures registered charities may lawfully provide benefits on a specific disability basis if this is the purpose for which they are established. OSCR fully agrees that these exemptions should remain. 
OSCR is aware also of the implications of the Gender Directive, requiring section 43 of the Sexual Discrimination Act to be amended, so that if challenged, such charities providing services on a gender basis will need to justify the restriction of their services to one sex. OSCR was asked how we might assure ourselves, and the government, that all registered charities in Scotland which provide benefits on a single-sex basis are compatible with Articles 4(5) or 6 of the Gender Directive. We responded advising that this would be assessed through the application of the Charity Test, s7 of the Charities and Trustee Investment (Scotland) Act 2005. 

This process asks organisations to outline any conditions to receiving the service provided. Where such a restriction applies we would review this in relation to their charitable objects. From experience to date there have been no particular difficulties in this area. 
OSCR does have guidance on this issue for charities, included in Meeting the Charity Test. However through a planned revision, in autumn 2007, we will extend this guidance to ensure charities are clearer of the exemptions and how OSCR will assess them.  

4.
Guidance for the Charitable Sector

Taking account of what is said above OSCR would like to highlight the need for guidance for the charitable sector.
Equality legislation has a real impact on the charitable sector and it is important that the sector understands the implications fully. OSCR, along with the Charity Commission have met already with the CEHR and highlighted this need and it is hoped that guidance can be taken forward for the future. 
One issue that must be addressed through this guidance is the impact of the statutory duties on those charities subcontracted to provide public services. 
In terms of employment equality duties there appears to be sufficient guidance to ensure charities comply, however not so in relation to the provision of goods and services. Charities are increasingly providing public services and it is vital that they understand the impact of equality duties where they are doing so. The consultation notes in Chapter 2 the importance of the law being as clear as possible and it is vital that there is straightforward guidance for charities (and private contractors), rather than focusing primarily on PA. This issue is of particular importance in relation to the religious exemptions which do not apply to facilities and services provided under contract with a public authority.
5.
Conclusion
OSCR welcomes the opportunity to respond to this consultation and looks forward to the development of the legislation. Should you wish to discuss any aspect of the response please contact Nicola Crowe, OSCR’s Senior Policy Officer. Nicola.Crowe@oscr.org.uk 
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