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Communities and Local Government
DISCRIMINATION LAW REVIEW

A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain

4 September 2007
 

1. The NASUWT welcomes the opportunity to comment on the Communities and Local Government Consultation Document “Discrimination Law Review; A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain”. 

2. The NASUWT is the largest union representing teachers and headteachers throughout the UK. 

3. The NASUWT welcomes the enactment of a single legislative framework for equal opportunities and anti-discrimination, which will introduce new rights and protections in the workplace, as well as in the provision of goods and services. The NASUWT supports the principle that every person should have the chance to realise their potential and to live in a society where individual rights are respected properly.

4. In submitting this response, the Union has taken the opportunity to present its views in full, beyond the restrictions imposed by the use of the consultation questionnaire format. However, to assist analysis the response is arranged following the order it appears in the consultation document.

GENERAL COMMENTS

5. The Government rightly has made the argument for a consistent approach across the various equalities strands. This Union supports the Government’s aspiration to rationalise the existing equalities structures and to achieve equality of opportunity for all through a new legislative framework.   


6. The NASUWT welcomes the recommendation that clear guidance and Codes of Practice should be provided by the Commission for Equality and Human Rights (CEHR) and made available to both the public and private sectors. 

7. The NASUWT is concerned, however, that some of the proposals do not go far enough in offering protection to all those vulnerable to discrimination because of personal characteristics or circumstances and that other proposals to extend protection are being dismissed at this early stage as not relevant, even though they are likely to become so in the future. This consultation exercise creates the opportunity to rethink discrimination law in its entirety, and make it fit for the 21st century. The NASUWT would urge the Government to adopt this approach. 

8. The NASUWT is also concerned that the proposals do not address adequately the experience of those who suffer multi-faceted discrimination. The current law on discrimination is deficient in this area. Reforming the legislation to remedy these deficiencies and allow for discrimination claims to be brought on multiple grounds would be consistent with the move to a single equalities commission.  

9. The Union regards discrimination by religious organisations as undesirable and recommends that the Government should take this opportunity to ensure that where exemptions exist for example, for schools with a religious ethos to discriminate on grounds of sexual orientation or religion or belief these exemptions should be as narrowly drawn and construed as possible. As the number of schools with a religious ethos appears to be expanding any exemption to the discrimination legislation for these schools is likely to lead to an unacceptable division between the equalities standards applied within the education service. 

10. The NASUWT notes that the consultation document does not address the issue of discrimination against trade union members, activists and officials. The Union believes this to be a serious omission and urges the Government to include this type of discrimination within the scope of the proposed Single Equality Bill, as part of a fundamental revision of UK legislation relating to trade unions that the Union has argued
 for elsewhere.
11. The NASUWT notes that European Commission recently launched a public consultation on combating discrimination in the Member States and at European Union (EU) level to help plan new measures to tackle discrimination on the basis of gender, religion, belief, disability, age or sexual orientation in areas beyond the job market. It is essential that the findings of the Commission’s consultation are taken into account in the Government’s proposals for new UK legislation.

SPECIFIC COMMENTS

Part One – Harmonising and Simplifying the Law 

Direct discrimination and the issue of comparators
12. The requirement to identify a comparator can be extremely problematic, especially in cases involving multiple discrimination; for example, a disabled woman may experience discrimination when a disabled man does not, as the discrimination may be due to the combination of being a woman and disabled and not to one or other of these factors. However, the NASUWT is concerned that the removal of the comparator, actual or hypothetical, would be unworkable in practice as it will be difficult to demonstrate the ‘less favourable treatment’ suffered. The requirement for a comparator at least means that there is an objective test to show that the complainant has been treated less favourably by comparing them with another person. If this requirement is removed, the test becomes a purely subjective and more nebulous one of ‘fairness’ of treatment (rather than equality of treatment). Nevertheless  N The NASUWT does consider that the courts have sometimes focused too closely on the identity of the comparator rather than on the nature of the less favourable treatment. This is not however, a reason to remove the comparator but rather to ensure that the balance is adjusted to prioritise consideration of the nature of the less favourable treatment suffered. 
Definition of disability discrimination
13. The NASUWT supports the harmonisation of the definition of disability discrimination across employment, goods facilities and services, premises, public authorities and private clubs. The consultation document does not, however, propose a form of words for the new definition of disability discrimination and the NASUWT believes there should be further consultation on this. 
Perception and association

14. The NASUWT agrees that protection from discrimination on the basis of ‘association’ with transsexuals should be extended as proposed in the consultation document. However, the NASUWT believes that protection from discrimination should also be extended to cover people ‘perceived’ as transsexual whether or not they are in fact transsexual. The Union does not accept the justification that this would catch people who ‘choose to adopt the appearance of the opposite sex on a temporary basis as a matter of lifestyle choice’. The Union can see no valid reason why it should be acceptable to discriminate against people who do so and are thereby perceived to be transsexual. The Government should reconsider the matter and protect such people within the ambit of the anti-discrimination legislation against transsexuals.

15. Protection from discrimination on the basis of ‘perception and association” should also be extended to cover disability. Any meaningful attempt ‘to provide a universal all-embracing right of non-discrimination against disabled people’
 must include measures to protect those caring for the disabled, which will inevitably include their family and friends. The Union is not persuaded by the Government’s argument that extending the coverage of the disability legislation to cover ‘several million extra people’ is disproportionate if the Government is serious about tackling entrenched disadvantage.   Further, the Union takes the view that it is not necessary to await the outcome of Coleman v Attridge Law C-303/06 ECJ before acting on this matter, as that case in any event only covers the issue with regard to employment and not with regard to the provision of goods, facilities and services, and public functions.

Indirect discrimination
16. The NASUWT welcomes the Government’s proposal to protect transsexual people by extending the coverage of the concept of indirect discrimination to gender reassignment as proposed in the consultation document but the Union also believes, as stated above, that in addition to the proposals to extend protection from discrimination to those associating with transsexuals, the Government needs to introduce protection from discrimination on the basis of a person’s perceived transsexuality. 

17. The NASUWT does not agree with the Government that the concept of indirect discrimination should not be extended to disability. The extension of the indirect discrimination provisions to disabled people would enable individuals to bring claims involving a ‘provision, criterion or practice’ which puts a group of disabled people at a particular disadvantage in circumstances where they might otherwise not be able to do so. This would also ensure that the UK is in full compliance with the Framework Equal Treatment Directive (Article 2) which prohibits indirect discrimination on the grounds of disability. 

18. The NASUWT further agrees that the wording ‘provision, criterion or practice’ should be used across all indirect discrimination provisions. 
Objective justification

19. The NASUWT agrees with the proposal to harmonise the objective justification test; however, the Union takes the view that the stricter formulation of ‘appropriate’ and ‘necessary’ should be used instead of ‘proportionate’ in the wording of the test as this would ensure compliance with the anti-discrimination Directives.

20. The NASUWT agrees with the recommendation for a single test of objective justification for disability discrimination in employment and vocational training, goods, facilities and services, housing, education, private clubs and public functions.
Threshold for reasonable adjustments

21. The NASUWT agrees with the proposal to establish a single threshold for the point at which the duty to make adjustments is triggered based on the lower ‘substantial disadvantage’ threshold that currently applies in the employment and education fields. 
Victimisation

22. The NASUWT agrees with the recommendation that victimisation in discrimination law should be aligned with the approach taken in employment law so that no comparator is required.

Genuine occupational requirement test
23. The NASUWT agrees with the proposal to enact a single ‘Genuine Occupational Requirement’ test for all grounds of discrimination except disability. The NASUWT does not believe that it is necessary to list genuine occupational qualifications in the legislation; this should be covered instead within detailed accompanying guidance. 
Genuine service requirement test 
24. The NASUWT does not support the introduction of a ‘Genuine Service Requirement’ test for differentiation in the provision of goods, facilities or services, housing and the exercise of public functions as this would be open to abuse and introduce a new layer of confusion and inconsistency if not applied across all the protected groups. The NASUWT rejects the proposal to allow single sex services to discriminate against transsexual people. This Union believes that if someone is recognised under the Gender Recognition Act, they should not then be stigmatised as not being part of their chosen gender identity when accessing such services.
Specific exceptions
25. The NASUWT agrees in principle with the proposal for a unified approach where specific exceptions apply to more than one protected group. However, the Union does not believe it is necessary to keep the long list of exceptions listed in Table 1, Annex A. The Union is particularly concerned about any proposal to allow exceptions for schools with a religious ethos for the reasons discussed at paragraph 9 above. 

26. The NASUWT does, however, support an exception for separate services for men and women for privacy or personal safety reasons. 

Insurance
27. The NASUWT can see no merit in retaining an exception to allow insurers to treat people differently on grounds of sexual orientation beyond the end of 2008 and would urge the Government not to permit such an extension.   

Goods, facilities and services, and public functions
28. The NASUWT agrees to the proposal of a harmonised approach to the way goods, facilities and services and public functions provisions are structured across all protected grounds. The concept of ‘goods, facilities and services’ should have the same scope in all the equality enactments. However, any exceptions need to be narrowly worded to ensure that they are not open to abuse.

Equal pay
29. The NASUWT considers that equal pay provisions should be brought within the Single Equality Bill and the Union agrees with the TUC that there is ‘no legitimate basis for perpetuating the distinction between contractual and non-contractual issues.’ The NASUWT takes the view that the fact that it may take some time for a new approach to ‘bed down’ is not a reasonable basis on which to retain the distinction nor is the assertion that adopting a new approach ‘would obscure the links with current equal pay case law’. Again the Union agrees with the TUC that ‘to the extent that it is desirable to retain principles set out in that case law it is possible to embrace them in legislation’. The NASUWT further believes it is possible to enshrine the right to a continuing equal pay entitlement within a Single Equality Bill. The Union is concerned, however, that by bringing equal pay within the Single Equality Bill it may be harder to determine cases of equal value. The Union takes the view that this matter would need to be addressed by creating an effective legislative framework to provide equal pay for work of equal value. Employers should be required to move to a system where there is a proactive duty upon them to ensure equal pay using enforceable Equal Pay reviews.

30. The section in the consultation document on clarifying and simplifying Equal Pay law in relation to whom a woman can compare herself, what can be compared and what constitutes a defence is extremely vague as it does not set out in any detail what settled principles of case law would be codified. The NASUWT would welcome further consultation on exactly what settled principles it is proposed should be codified in this way.
31. The NASUWT is strongly opposed to an equal pay moratorium as this would be unfair and have the effect of denying many women the right to a claim. The Union is extremely concerned about the rights of individuals if this issue is not addressed appropriately.

32. The NASUWT believes that the use of hypothetical comparators in equal pay claims would be beneficial, as the current arrangements make it hard for women in largely female workplaces to pursue a claim for equal pay. It is essential, if a serious attempt to overcome the problem of the concentration of women in low-pay low-status jobs is to be made, that hypothetical comparators should be able to be used. 
33. The NASUWT believes that in order to reduce, and ultimately eliminate, the gender pay gap, existing equal pay legislation needs to be strengthened significantly to include the introduction of mandatory equal pay audits in the public, private and voluntary sectors.

Part Two – More Effective Law 

Purpose clause
34. The NASUWT supports the principle of creating a clearer and more streamlined legislative framework which produces better outcomes for those who experience discrimination. For the Single Equality Bill to be effective it must come with a clause that clearly sets out its purpose and principles. This would greatly aid public understanding and would be an important statement of basic principles that would guide employment tribunals and practitioners when interpreting its provisions. The NASUWT is dismayed to find the consultation document dismisses a purpose clause without consulting on the issue.

Extending the concept of ‘reasonable adjustment’ beyond disability

35. The NASUWT agrees with the concept of confining reasonable adjustments to disability discrimination except with regard to pregnancy and early motherhood. The Union believes it would be both appropriate and beneficial to extend the duty to make reasonable adjustments for women for the duration of the pregnancy and throughout the first few months of motherhood. Whilst the Union acknowledges that some balancing measures have already been adopted, such as the right to request flexible working, these do not go far enough to address the overwhelming disadvantage that pregnant women and new mothers face in the workplace. For this reason, the Union urges the Government to extend the duty to make reasonable adjustments to protect this particularly vulnerable group.

36. The NASUWT takes the view that the Single Equality Bill provides a good opportunity to revisit the definition of disability. The current definition, based as it is on a medical model, has led to an unhelpful focusing on ‘normal day to day activities’ rather than the needs of the individual in the workplace or as a consumer of goods, facilities and services. The Union believes that this current definition is unduly restrictive and would therefore propose a broader definition of ‘day to day’ activities to include work-related as well as social activities. It is submitted that this would be particularly beneficial when considering what adjustments would be reasonable in any given case. The Union is also concerned about the wholesale removal of the list of capacities (as suggested at page 128 of the consultation document) when assessing the impact of an impairment. Although the list is not exhaustive it does give a useful starting point based on empirical evidence for determining whether a person is suffering from a disability. 

37. Any changes to the definition would of course require detailed guidance to be provided for Employment Tribunals and Courts. The NASUWT would argue, however, that care must be taken not to undermine existing case law.

Balancing measures
38. The NASUWT agrees with the Government’s proposition that a general provision in legislation should permit the use of voluntary ‘balancing measures’ to prevent or compensate for disadvantage or meet special needs linked to the protected grounds. The Union also supports the idea of widening positive action measures to help people break through the ‘glass ceiling’ and increase the number of women covered, for example, by Section 42A of the Sex Discrimination Act. The Union recommends this provision should be retained in the Single Equality Bill and indeed extended to people from all under-represented minorities covered by the protected grounds. 

39. However, the Union agrees with the Government that such measures should not be listed on the face of the legislation. An explanation as to what type of ‘balancing measures’ would be lawful should be dealt with in guidance issued by the Commission for Equality and Human Rights (CEHR) (see below at paragraph 40).  

40. The NASUWT agrees with the Government that measures to meet special needs in relation to education training or welfare or any ancillary benefits should be permitted in respect of all protected groups.

41. The NASUWT is fully in favour of the proposal for clear guidance and Codes of Practice to be issued by the CEHR and strongly agrees that the Commission should not have a role in approving positive action programmes. 

Political Representation
42. The NASUWT believes that political parties should be able to continue to take wider, voluntary, positive measures to enable them to target the selection of female candidates beyond 2015. Further, the NASUWT believes that this should be extended to people covered by the other protected grounds. It is essential in the Union’s view, to counter the rise of the British National Party and the far right in British politics, that all minority groups should be represented in Parliament and the Union welcomes any initiative to bring about this objective.     

Public sector equality duties

43. The NASUWT is extremely concerned that the current duties placed on the public sector may be weakened by the amalgamation of the existing duties into a single equality duty. In particular, the Union considers the proposals in the consultation document allow too much discretion for authorities to choose their own priorities and do not require them to carry out equality impact assessments. 
44. Although the Union understands that public authorities may encounter difficulties arising from the fact that the current separate duties are slightly different in scope and operate on different three-yearly cycles, nevertheless, the NASUWT does not think these difficulties are sufficient to require the amalgamation of the duties into a single equality duty with the concomitant risk of dilution of public authorities’ obligations in the process. 
45. A sufficient degree of harmonisation could be achieved to overcome these problems by synchronising the three-yearly cycles and, where appropriate, amending the wording of the separate duties. The NASUWT agrees with the Commission for Racial Equality’s (CRE) concerns that the proposals in the consultation document, as currently drafted, risk undermining many of the gains made following the Macpherson report and for this reason the Union is not persuaded that a single equality duty would be adequate for its intended purpose. However, if the duties are to be absorbed in to a single duty it is imperative that such a single duty encompasses religion and belief as well as building on and improving the existing duties and that there should be no weakening of the totality of the requirements that currently exist under the separate duties. The Union is especially concerned that the proposal in relation to the general duty does not make reference to the need to eliminate discrimination or the need to promote good relations between different groups.

46. The NASUWT welcomes the adaptation of the four ‘dimensions of equality’, as identified by Spencer and Fredman, to a proposed statement of purpose for a single equality duty. If such a duty is to be adopted it is vital that a clear purpose clause should be included and should cover all the protected groups and the NASUWT would welcome consultation on the drafting of such a clause. The Union notes with concern, however, that no mention is made of the written equality schemes as they currently exist and therefore recommends that there should be a requirement for public bodies to have a written equality plan. The Union believes that the requirement to prepare and maintain an equality plan is a very effective tool to ensure compliance of public bodies with the equalities duties. The Union therefore believes that the equality plan should explicitly monitor recruitment practices and statistics, including career progression and access to training, as a minimum standard and should also include duties to monitor, consult and involve the constituent group or groups and undertake regular impact assessments. 

47. The NASUWT considers it essential that if a single public sector duty is adopted, it should be extended to cover all the protected grounds of discrimination. Further, the Union takes the view that it would be appropriate for the Government to set minimum outcomes under the duty. This would limit the discretion of public authorities in setting their objectives whilst still allowing latitude for local authorities to go further to address any particular desired outcomes in their own regions. It would also ensure that authorities move their focus away from processes to actions and outcomes.  The duty must cover all public authorities if the purpose of the Single Equality Bill is to succeed in its aim of eradicating discrimination both in employment and in the provision of goods, facilities and services, education and public functions. The NASUWT has no objection to public authorities being given the option to implement any new approach in advance of it becoming a legal requirement and agrees that this will enable those authorities who have already taken an integrated approach to build on existing work.
48. The NASUWT suggests that guidance needs to be developed for smaller public bodies to assist them in complying with the single duty. This guidance should be drawn up in full consultation with a full range of public sector organisations and the associated recognised trade unions. 

49. The NASUWT considers that it is essential for there to be a coherent and unified approach to enforcement but we are concerned about the enormity of the task and the ability of the CEHR to discharge it, involving as it does, so many public authorities. In addition the Union is concerned that the degree of specialism that has been built up in the separate equalities bodies will be lost when their functions transfer to the CEHR. The Union seeks an assurance that specific functional specialisms will continue to exist within the CEHR when it takes over from the existing equalities bodies as this would considerably aid the manageability of the enforcement task. The Union is of the view that it is imperative that the CEHR needs to be adequately resourced and financed so that it is able to tackle the whole of its remit with the necessary vigour.  
50. The NASUWT believes that any Single Equality Bill must provide expressly that the current public sector equality duties (or the single duty if it is adopted) should apply to the procurement functions of public bodies and agrees with the recommendations of the Equalities Review that specific equalities requirements relating to procurement could be developed to assist public authorities in meeting their equality obligations.

51. The NASUWT does not believe there is any merit in having a different equality standard for the private sector from that applicable in the public sector. The Union is extremely concerned that the ‘light touch’ approach will be wholly inadequate and there is a danger that a voluntary equality ‘non-accredited’ standard will be abused. The NASUWT has particular concerns regarding academies, faith schools and independent schools. There should be a positive equality duty placed on the private sector with a requirement to implement effective reporting and monitoring obligations and if it is found there has been a serious breach of discrimination law then those bodies responsible should be disqualified from tendering for public contracts. The NASUWT is also very concerned that a ‘light-touch’ approach will lead to a two-tier system of employment where the public sector is statutorily bound to observe equality standards for all and the private sector is merely required to respond when found by the Courts or Employment Tribunals to be guilty of discriminating in individual cases. 
Dispute resolution

52. Whilst acknowledging that this issue has been the subject of another Government consultation in the context of employment law, the NASUWT re-iterates its view that an Alternative Dispute Resolution Procedure is not appropriate to the purpose of raising equality and discrimination awareness whether in the employment context or in the context of the provision of goods, facilities and services and public functions.  It is the Union’s view that there is a very real problem of promoting access to justice for victims of discrimination and that enforcement of the discrimination laws through the court system is an effective way of ensuring that perpetrators of discriminatory practices are publicly held to account. It follows that this Union would not support attempts to restrict access to the courts by the imposition of an Alternative Dispute Resolution mechanism. The NASUWT is, accordingly, strongly in favour of the proposal for enhancing discrimination expertise in the county and sheriff courts.

Disability Discrimination education cases in Scotland

53. The NASUWT notes the consultation document suggests that disability discrimination education cases in Scotland could be dealt with by the Additional Supports Needs (ASN) Tribunal for Scotland rather than the sheriff courts, thus mirroring the situation in England and Wales where such cases are heard by the Special Education Needs and Disability Tribunals (SENDIST). However, the Union has serious concerns about the operation and composition of the SENDISTs in England which would need to be resolved before the NASUWT could be persuaded of the desirability of extending this model to Scotland.
Representative actions in goods and services cases

54. The NASUWT disagrees with the consultation document’s conclusion that there is not a good case for establishing a further mechanism for representative action in goods and services cases. It is helpful for individuals to approach appropriate bodies for advice and support in resolving an issue and the provision of such a mechanism would be a logical extension of the remit of the bodies concerned. It would also clearly be of benefit to individuals who could not afford to take legal action on their own behalf, an increasingly familiar scenario with the reduction in the availability of legal aid for civil actions. The introduction of a suitable mechanism for representative actions with regard to the provision of goods, facilities and services would also be in keeping with the aspirations of the purpose clause. 

55. It would also be beneficial in enabling trade unions and others to bring strategic cases with a view to progressing equality issues and may even assist in the efficient conduct of court and tribunal actions as it could obviate the necessity for multiple cases to be lodged. 

Part Three – Modernising the Law

Carers
56. The NASUWT disagrees that issues relating to parents and carers are best dealt with through targeted provisions in employment legislation and specific measures to address issues they face in areas other than employment. If there is to be a robust Single Equality Bill that will address inequality then these issues must come within the ambit of that bill. There must be laws that give everyone the right to be treated fairly, not only at work but when they consume goods, services and facilities or are the recipients of public functions. We need laws that actively promote equality for everyone as well as ensuring individuals have access to justice if they are treated unfairly.

57. Enabling parents and carers to better balance work and caring  responsibilities improves child welfare and family relationships, reduces stress and leads to better outcomes for all. The Government and society therefore have a direct interest in promoting better work-life balance for parents and carers. Improving the status and opportunities for well-paid part-time and flexible working will also help tackle inequality between women and men and eliminate child poverty. The NASUWT reiterates its view that there must be a better framework of employment rights and support services for carers and for older and disabled people.
Married persons and civil partners
58. The NASUWT does consider it necessary for the protection for          married persons and civil partners to remain, however, the Union takes the view that there should be a revision of the outdated protection to bring it more in line with today’s society and lifestyles. Accordingly, the NASUWT believes the protection should be amended to cover all relationship situations. The protection needs to be extended to cover married persons, divorced or separated partners, persons who have entered into civil partnerships, single people, single parents and persons cohabiting with partners. The term ‘marital status’ in itself needs to be reviewed as it can be used in a discriminatory way.
Genetic predisposition
59. The NASUWT strongly disagrees with the recommendation not to legislate to prohibit discrimination on the grounds of genetic predisposition, allegedly because there is currently insufficient evidence to indicate that discrimination is taking place. The consultation document suggests that, in future, genetic testing may be used to assess long-term health prospects in pre-employment health checks. The document also mentions that in 2005 the Government and insurance industry published a Concordat which included an extended voluntary moratorium on insurers’ use of predictive genetic results until 2011. There is no mention of what is to happen after this date. The NASUWT is concerned by this and recommends the extension of the protection specifically to cover genetic predisposition to prevent future discrimination and to keep pace with technological progress.  
Age Discrimination 
60. The NASUWT has no comment on the Government’s proposal in the consultation document about possible legislation to outlaw age discrimination beyond the workplace.
Gender reassignment

61. The NASUWT agrees with the recommendation that discrimination on grounds of gender reassignment in the exercise of public functions must be prohibited. The proposed introduction of single equality duty would be an ideal opportunity to seek to address the unequal treatment of transsexual people under the Sex Discrimination Act in relation to public authorities and the provision of goods and services. NASUWT believes that transsexual people should be explicitly covered by all aspects of the public sector duties. 
62. However, the NASUWT considers that a prohibition on discrimination on this ground should include school pupils and education in schools. The consultation suggests that it is not necessary to do this as there are already duties on schools and local authorities under education law and guidance covering gender reassignment issues. However, the guidance is not mandatory and does not go far enough in that it does not address the rights of pupils who may be perceived to be transsexual. There are no specific duties or requirements on schools in relation to gender reassignment beyond the requirements not to discriminate in terms of employment of staff. The legislation must therefore be extended to protect pupils from discrimination, harassment or victimisation arising out of the policies and practices of schools.  
63. The duty for schools does not extend to raising awareness on equality issues and anti-discrimination within the curriculum; neither is there a duty to monitor gender reassignment or sexual orientation. If the Single Equality Bill is to be effective there must be a duty placed on all public and private sector providers to monitor and review policy and practice, especially in the aftermath of specific incidents of discrimination, harassment and victimisation.
64. The NASUWT remains concerned that some exceptions to the anti-discrimination legislation exist with regard to employees in schools with a religious ethos. Furthermore, there is no mention or indication as to how pupils should be treated if it becomes apparent that their character, personality or lifestyle conflicts with the stated ethos of the school. This matter needs to be addressed and the NASUWT would welcome further consultation on the issue.
65. The NASUWT remains concerned that such exceptions allow religious organisations to discriminate on grounds of gender reassignment, even if only within narrow confines. The Union believes that the existence of any exception for religious organisations creates a false perception that they are able to discriminate with impunity.  
66. The NASUWT has no objection to the existing definition of gender reassignment but strongly urges the Government to extend protection from discrimination not only to people associating with transsexuals but also to people perceived to be transsexual. 
Pregnancy and maternity

67. The NASUWT agrees that less favourable treatment of a woman on grounds of pregnancy and maternity must be prohibited in the exercise of public functions and strongly recommends that the benefit of such protection ought not to be denied to young women of school age who become pregnant or give birth and that equivalent protection should be given to male school pupils who become fathers. The guidance that currently exists in education does not go far enough in addressing equality issues as it does not seek to promote equality preferring rather to concentrate on establishing a principle of non-discrimination. NASUWT would prefer statutory discrimination regulations to cover these vulnerable groups of school pupils.  
Private Clubs and Associations
68. The NASUWT has no comment on the Government’s proposals on this issue.
Harassment
69. The NASUWT agrees that protection from harassment at work and in vocational training should be extended to cover colour and nationality and indeed must be introduced across all the protected groups. The Union therefore asserts that harassment provisions should be extended to cover religion or belief, sexual orientation, age and disability across the provision of goods, facilities and services, education in schools, the management or disposal of premises and the exercise of public functions. 
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� See NASUWT’s response to the Department of Trade and Industry’s Consultation on the ‘European Court of Human Rights Judgment in ASLEF v UK Case – Implications for Trade Union Law’ in August this year.


� HC Debate Standing Committee E, 16 February 1995, col. 290-1 
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