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You or your organisation
Q(i) 
In what capacity are you responding?

On behalf of an organisation (if so, please go to Q(ii) below)

	 FORMCHECKBOX 



Q(ii)
Is your organisation

(please tick the boxes that apply to your organisation)

	 FORMCHECKBOX 



An equality lobby group or body




Proposals for a Single Equality Bill for Great Britain 

Introduction

1. The National Assembly Against Racism (NAAR) is a national coalition of black organisations, trade unions, students, community groups, churches and faith bodies, lesbian and gay groups, many other organisations and hundreds of individual anti-racist members in a campaign to mobilise anti-racist opinion, support the victims of racism and support the values of multiculturalism. Affiliates and supporters include Churches Commission for Racial Justice, Jewish Council for Racial Equality, Joint Council for the Welfare of Immigrants, Society of Black Lawyers, National Black Crown Prosecution Association, BECTU, CWU, Connect, GMB, UCU, FBU, UNISON, UNITE the union, USDAW, NASUWT, NASUWT, NAPO, NUT, RMT.
2. The National Assembly Against Racism believes that this consultation is very important to the future of race equality and the eradication of racism in Britain. The outcome of the consultation and the draft bill must have robust measures that can be effective, if we are to have a legislative framework that is fit to reverse the growing levels of inequality, tackle institutional discrimination and racism and radically improve the existing body of legislation on race equality whilst addressing some of its weaknesses and problems.

3. The NAAR believes discrimination and racism are institutional and endemic: a number of recent reports highlighted the position of Britain’s black communities, showing both the extent and the impact of racism
. Previously, the analysis of the 2001 census showed a picture of ‘huge gulf in health, wealth and unemployment between white Britain and ethnic minorities’
.

4. The NAAR agrees that the enduring and deepening levels of discrimination and racism indicate unsatisfactory and insufficient levels of protection against discrimination and that specific improvements in the law are necessary. In our submission, we will suggest specific measures that we believe would contribute to this aim.

5. On the other hand, there are measures in the law that, if extended and improved, can contribute to real, measurable change against discrimination, in particular measures such as the public duty to promote race equality, introduced in the Race Relations (Amendment) Act 2000. Indeed, the Race Equality Impact Assessments in the public sector has been used effectively to challenge racism within the public sector. The NAAR would argue that the race equality duty  can and should be strengthened by better monitoring of their implementation and improved requirements to act on patterns of discrimination and disadvantage. The proactive approach contained in them should also be extended to  the private sector.

6. The NAAR has expressed concern at the framework put forward in the Equalities Review which did not provide a satisfactory analysis of institutional discrimination, focusing instead on ‘culture’ and ‘individual choice’. This framework is strongly disputed and received criticism, including from the Mayor of London and the Disability Rights Commission, warning on the danger of watering down the existing duties to promote equality
. The EOC’s Moving On Up? Report’s findings challenge the commonly held perceptions about cultural barriers to Pakistani and Bangladeshi women’s employment rates, instead exposing endemic discrimination and stereotypes as being responsible for the stark differences in the rates of participation in the labour market.

Part 1 – Harmonising and Simplifying the law

i) The DLR consultation document states that: ‘in simplifying the law, we want to make sure we do not erode existing levels of protection against discrimination’ (Chapter 1, p.30). 

ii) The NAAR agrees with harmonising the law across equality strands, but strongly believes such harmonisation should be a levelling up of the law in order to ensure the least protected communities and people access the best possible protection under the law, that is accessible and enforceable. This is not what the Green Paper is proposing.

iii) The starting point in achieving this outcome is to have a clear purpose clause that establishes the framework and understanding of structural and institutional discrimination and disadvantage and outline clearly the aim of the new act as aiming to eradicate such discrimination and disadvantage. The NAAR disagrees with the assertion of the DLR consultation document that a purpose clause ‘risks causing confusion’, despite the support
 from all three existing commissions for such a clause and examples in other countries where purpose clauses have been very effective and useful. The NAAR supports the DRC, the EOC and the CRE in their call for a clear purpose clause and the suggested purpose clause as included in their joint statement.

iv) Harmonisation and simplification also require a comprehensive piece of legislation that covers all aspects of the reality of discrimination in all areas, i.e. include remedies against discrimination in all sectors of the economy (including the private sector) and access to goods and services. The new law should also cover all areas of government and the exclusion of immigration and asylum from equality legislation must end. 

Chapter 1:  Simplifying Definitions, Tests and Exceptions and Promoting Compliance

Simplifying Definitions and Tests 

Direct Discrimination
Q3
Do you agree that we should largely keep the existing approach in relation to discrimination on the basis of perception and association, except for an extension to protect against discrimination on the grounds of association with transsexual people?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please provide:

	     


Indirect Discrimination


Definition of indirect discrimination

Q5
Do you agree with our proposal to harmonise the definition of indirect discrimination where it applies across the protected grounds? 

	 FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 



No
Please say why:

	     
The NAAR aggress that the definition should be harmonised but the definition must be in line with the relevant EC Directives. The proposed legislation would leave British law relatively weaker which would be unacceptable. 


Objective Justification

Q6
Do you agree with our proposal to harmonise the objective justification test? 
	 FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 



No
Please say why:

	     
The test must however be of proper standard and in line with EC anti-discrimination requirements.


Justification of disability discrimination

Victimisation

Q9
Do you agree that the approach to victimisation in discrimination law should be aligned with the employment law approach?  
	  FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	     


Simplifying Exceptions

Genuine occupational requirement test

Q10
Do you agree that a genuine occupational requirement test should be introduced for all grounds of discrimination, with the exception of disability (where it is not necessary)?

	  FORMCHECKBOX 



 
Yes

	 FORMCHECKBOX 



No

Please say why:

	     


Q11
Do you think there is a need to retain any of the genuine occupational qualifications listed in the Sex Discrimination and Race Relations Acts? 

	 FORMCHECKBOX 



 
Yes

	  FORMCHECKBOX 



No

If so please explain why:

	     


Genuine service requirement test

Q12
Do you support or oppose the introduction of a genuine service requirement test for differentation in the provision of goods, facilities or services, housing and the exercise of public functions? 

	  FORMCHECKBOX 



Support

	 FORMCHECKBOX 


	


Oppose

Please give your reasons and examples of what it might cover:

	     


Specific Exceptions

Q13
Do you agree with the proposal for a unified approach where exceptions apply to more than one protected ground, where this is appropriate? 

	  FORMCHECKBOX 




Yes

	 FORMCHECKBOX 



No

Please give your reasons:

	     


Chapter 2: Public Functions

Q17 
Do you agree that there would be benefits in adopting a harmonised approach to the goods, facilities and services and public functions provisions are structured across all protected grounds?  

	  FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	     


Part 2: More effective law and consistency:

i) The DLR consultation document states that the ‘purpose of our discrimination law is to protect individuals from discrimination and to tackle disadvantage where it exists’ (Introduction to Part 2, p. 60). 

ii) Whilst the Green Paper states the aim of the law is to protect individuals, it makes no proposals for legislative changes to protect individuals in the private sector. We believe this to be against the principles of harmonisation and run counter to extending equality to everyone. 

iii) NAAR is in favour of consistency of protection for all groups facing discrimination: therefore we are strongly in favour of the right to protection against harassment on religious grounds. Religion is often used as a proxy for race and there should be clear protection against it. We do not consider that the measures proposed have any negative implications for freedom of speech.

Chapter 4: Positive action (Balancing Measures)

i) The NAAR also supports the strengthening of positive action measures, which are properly monitored and not merely voluntary. Whilst the Green Paper states there is confusion about what employers can and cannot do (p.72), it rules out the obvious remedy to this: the spelling out of what would be legal and clarification of the law. We believe that examples such as in Northern Ireland or from other countries (e.g. Norway with the measures that tackle the under representation of women in senior positions) should be considered for how they might apply. These are  much stronger positive action measures and highlight how limited is the situation in Britain and how  new legislation could be made much stronger and more effective in redressing disadvantage. 

ii)  Furthermore, according to the Equal Opportunities Review
, the 2002 revision of the European Community Treaty provides the member states with the ‘ability to widen the scope for positive measures’. ‘Article 141(4) of the treaty states: “With a view to ensuring full equality in practice between men and women in working life, the principle of equal treatment shall not prevent any member state from maintaining or adopting measures providing for specific advantages in order to make it easier for the under-represented sex to pursue a vocational activity or to prevent or compensate for disadvantages in professional careers’. The NAAR is concerned that, whilst the Green Paper acknowledges that in Britain the law is behind what is legally possible under the directives, the Green Paper is very  vague about what proposals might be introduced, and the approach is not to provide clarity and incentives to ensure positive action is used where there is a pattern of discrimination and under-representation.

The NAAR supports the introduction of positive measures to enable political parties to select more candidates from minority communities. We are disappointed that the Green Paper makes reference to their intention to look at this question rather than make proposals for legislative change, similar to those affecting selection of women candidates.
Q25
Do you agree that measures to meet special needs in relation to education, training or welfare or any ancillary benefits should be permitted in respect of all protected groups? 
	  FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain why:  

	     


Q28
Do you agree that we should widen the scope of voluntary positive measures for political parties to target the selection of candidates beyond gender?
	  FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain:  

	     


Chapter 5: Public Sector Equality Duties

I. The introduction of the positive duty to promote race equality in the Race Relations (Amendment) act 2000 was one of the most important aspects of legislative change in recent years. The measure was a response to the recommendations from the Lawrence Report, and as such, it sent a strong message to public institutions that they must play a proactive and positive role to promote race equality. 

II. The NAAR is very concerned at the proposals to abandon mainstreamed positive duties on all public authorities and simply require bodies to set priority equality objectives and allow them to choose what areas equality should be considered in and only meet vague ‘principles’ when taking any action. We believe this change will effectively weaken the existing duties, which require public authorities to take equality into consideration in all aspect of their activities, because the requirement for ‘due regard’ impacts on every decision of a public institution, which can be scrutinised by anyone. We are also not convinced that the new legal definition suggested, instead of ‘due regard’, would be more powerful or clear in its meaning to public bodies. NAAR is in favour of both retaining the content of the general duties and specific duties – with definite and measurable actions to be taken and outcomes to be achieved - as currently apply, for broadening their coverage to all strands. We do not in principle object to streamlining the duties into one umbrella format, but believe the key issue is the content of the duties – in which their must be no dilution – not the format. Specific requirements such as Race Equality Impact Assessments have been an important tool to bring into account decisions made by public bodies into the hands of individuals and groups affected by those decisions. They should not be abandoned.

i. We agree with the CRE and the DRC. The existing duties must be strengthened not watered down and the requirement on monitoring in the public sector must be retained. Where such monitoring doesn’t exist, it is impossible to quantify the extent of discrimination. If the government is serious about eradicating discrimination, it is necessary that employers are required to collect such data. 

ii. The concepts of priority objectives, principles and proportionality are flawed and a recipe for letting employers ‘off the hook’. The NAAR is concerned that the justification for this given by the Discrimination Law Review has been flimsy: no evidence is provided to support the claim that the duty is misunderstood by the people responsible to implement it or too burdensome. At the public consultation meeting which took place on 25 June, in response to a question about the evidence to demonstrate the claim of lack of understanding, reference was made to the Spencer review of the implementation of the race duty, which was in fact a quantitative and limited review of the number of public authorities who have implemented a race equality scheme. The proposals would breach the principle of non-regression and we are opposed to it. Any real problems of lack of outcome focus in the race duty can be addressed within the existing structure of the duty – by adding actions to be taken. 

III. Therefore the NAAR rejects the proposal in the Green Paper to reverse the current legal requirement on ‘employment monitoring of different racial groups, but instead set out the key principles which support effective performance of a single equality duty, and require those to be applied proportionally’ (p.93). As the CRE have stated, ‘the proposals in the Green Paper on the public sector duty with regard to race equality are a repudiation of the Stephen Lawrence Inquiry’, calling for a ‘fundamental review’ of these proposals. The DRC criticised the changes proposed to the monitoring schemes, stating ‘At present most public authorities have to produce three-year schemes with detailed requirements including monitoring and showing what steps they will take to promote equality - and they must involve disabled people in these schemes. The green paper proposes a far less specific requirement - that will be far harder to enforce and far harder for disabled people to use to hold authorities to account. It proposes instead 'principles' to 'underpin effective performance of public sector duties'. The involvement of disabled people will be a 'principle' instead of a legal requirement.”  

Q30
Do you agree that it would be helpful to provide a clear statement of the purpose of a single public sector duty which public authorities should use as a foundation for taking action to promote equality and good relations?
	 FORMCHECKBOX 



Yes

	  FORMCHECKBOX 



No
Please state your reasons:  

	     


Q32
Do you think that the proposed statement of purpose adequately captures the need for work to build good relations and promote positive attitudes within and between groups and underpins efforts to build integration and cohesion?  
	 FORMCHECKBOX 



Yes

	  FORMCHECKBOX 



No
If not, please give your reasons and any alternative suggestions:  

	     


Q35
Would it be helpful for strategic equality outcomes to be set by the appropriate national Government?
Yes

  FORMCHECKBOX 

	 FORMCHECKBOX 



No
If so, what would be an appropriate way of doing this?

	     


Q38
Do you think that the proposed single public sector equality duty should apply to all public authorities?
Yes

  FORMCHECKBOX 

	 FORMCHECKBOX 



No
If not, please say how you think it should be targeted and give your reasons.

	     


Q39
Do you think that a single public sector duty should be extended to cover:

a) age 
Yes   FORMCHECKBOX 

No   FORMCHECKBOX 

a) sexual orientation; and/or 
Yes   FORMCHECKBOX 

No   FORMCHECKBOX 

b) religion or belief; 
Yes   FORMCHECKBOX 

No   FORMCHECKBOX 

Please state your reasons, including examples of the types of disadvantage you believe are experienced by people because of their age, sexual orientation or religion or belief which could be addressed effectively through such a duty.

	     


Q40
Might there be disadvantages in extending the duty to any of these groups?

Yes

 FORMCHECKBOX 

	  FORMCHECKBOX 



No
If so please give examples

	     


Enforcements of Public Sector Duties

Public Service Inspectorate

Chapter 6: Promoting good equality practice in the private sector

I.  The NAAR strongly supports the call for a positive duty to promote equality to be extended to the private sector, which would have a positive impact on a large number of black people, who represented a majority of black employees.
ii. The NAAR does not agree with the rejection of workforce monitoring I the private sector: monitoring is a key step to allow transparency and thereby identify action that needs to be taken. NAAR agrees with the view that the legislative framework that operates in Northern Ireland has worked well in this respect and the approach enshrined in it should be applied to Britain: we appreciate the case for changing the exact application of this principle, such as by applying it to larger workforces (in NI it is 10 and above) or varying the precise reporting mechanisms.
iii. The NAAR disagrees with the Green Paper’s rejection of extending the equality duty to public sector procurement. Such a measure would greatly enhance the reach of the equality legislation. The CBI’s proposal for achieving equality ‘through the development of clear, consistent and practical guidance’ has failed, as companies do not simply implement guidance but respond to firm legal requirements. Voluntary schemes are problematic as they create a two-tier situation between those who implement them and those who don’t; they are not enforceable and therefore have no ‘teeth’ and any change is painfully slow.

Chapter 7: Effective dispute resolution

Promoting Early Resolution of Disputes

Improving the handling of Discrimination Cases in the Courts

Q50
Do you have any views on our proposals for enhancing discrimination expertise in the county and sheriff courts?  
	     


Part 3 – Modernising the law – enforcement

i) The NAAR firmly believes that the effectiveness of the new legislation will be determined by what enforcement measures it contains and how strong these are. The key to encouraging those experiencing discrimination and racism is to demonstrate that the law will make a difference, not simply lead to personal compensation for the discrimination encountered but also lead to real change in the workplace. The fact that very few cases are successful, at the end of a very difficult and personally draining process for the victims of discrimination makes it less likely that people will access the law.

ii) One of the key proposals from the trade unions and equality campaigners for the new law has been the enabling of representative actions. The NAAR believes that where there is pattern of discrimination, legal action by separate individuals that is only focusing on individual redress to those particular people is not satisfactory in eradicating the discrimination. Such representative action would have greater impact, not only potentially leading to larger monetary penalties, but also bring the spotlight on those employers who discriminate with impunity and over and over again. It would be more cost effective for those seeking redress and have more long lasting impact. The NAAR is disappointed that this has been ruled out by the Green Paper, despite a large body of expert organisations and trade unions making a very strong case in favour of representative action and very successful examples of such measures having been implemented around the world. The NAAR rejects the unsupported assertion in the Gibbons review that ‘it has strong views that representative actions can encourage speculative and spurious claims.’  

iii) Access to justice should be harmonised: all discrimination cases should be heard in tribunals, ensuring that it is an expert body that deals with the cases. Furthermore, the fact that cases dealt with in county court system incur a cost is often discouraging to those experiencing discrimination, whilst cases in tribunals do not.

iv) Currently, the penalties for discriminating are minimal and the NAAR is disappointed that the Green Paper is not making any concrete proposals for deterrents against discrimination. We believe that such penalties could include the statutory requirement against repeat offenders to present evidence of their complying with equality legislation and close monitoring of their implementation of the tribunals recommendations. Again, stronger penalties would act as a deterrent for repeat offenders.

v) The NAAR is disappointed that the question of access to justice is not considered in the Green Paper. If the Single Equality Act is to achieve its purpose in eliminating discrimination and promoting equality, access to the law by the victims of discrimination is crucial. There are two crucial factors in this: access to legal aid and access to expert representation. First, we argue that there should be an extension of legal aid to tribunal cases. Secondly, legally challenging discrimination is a complicated matter which requires expertise: the lack of legal aid in discrimination cases means that such expertise is not readily available and fewer lawyers are specialising in this area of the law because of this fact. The NAAR strongly argues the current reforms of legal aid may have a particularly negative impact on discrimination cases being abandoned. 

vi) Other issues: The NAAR believes that the new Single Equality Act must have strong measures to deal and challenge far right activity in the workplace and enable trade unions to expel members that have been found to be in breach of their rules, without the possibility of being challenged in the courts. 

Chapter 8: The grounds of discrimination

Q69
Do you agree with the proposal to make it unlawful for private clubs with 25 or more members (other than single sex clubs or those set up for members who are a particular religion or belief) to discriminate on grounds of sex and religion or belief?  

	  FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
If you do not, please explain why:  

	     


Q70
Do you agree that private clubs with 25 or members should not be permitted to discriminate against guests on the grounds of sex, race, sexual orientation and religion or belief, as is already the case on the grounds of disability?

	  FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain:

	     


Q71
Do you think that the law should address unjustified age discrimination by private clubs with 25 or more members (other than those set up to cater for a particular age range) if age discrimination is made unlawful in the provision of goods, facilities and services? 

	  FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
If you do not, please explain why:  

	     


Other Comments

Q85
Do you have any other comments about the consultation documents or the consultation exercise itself?

	      

The NAAR was disappointed that the consultation period for the Discrimination Law Review Green Paper was set to the minimum required period set by the Cabinet Office code to the day. We do not believe that this is conducive to or in the spirit of eliciting the widest possible written response to the consultation. Submissions from organisations with decades of experience in pursuing equality and from organising representing particular disadvantaged groups is crucial to ensure the contents of the Bill include the best possible measures for equality. 
Many of our affiliates had wanted to contribute to the consultation process but have been excluded by the short period allocated.

 We urge the government to extend the consultation period.


Conclusion

The NAAR believes that the Discrimination Law Review represents an important and once in a generation opportunity to develop a legislative framework fit for the challenges of the multicultural, diverse society that is 21st Century Britain. The weaknesses of the existing body of legislation must be addressed and the outcome of the process must produce a bill that is levelling up on the existing measures; that is inclusive and with fewer exceptions; that takes into account the submissions to the consultation, particularly from expert organisations and those who are directly affected by discrimination in all its forms. 

� Some of these reports are: Moving On Up? Ethnic Minority Women and Work, Equal Opportunities Commission, March 2007; Poverty and Ethnicity in the UK, Joseph Rowntree Foundation, April 2007; Young Black People and the Criminal Justice System, Home Affairs Select Committee, June 2007


� ‘Britain today: A nation still failing its ethnic minorities, The Independent, 8 May 2003. http://news.independent.co.uk/uk/this_britain/article103795.ece


� Mayor of London’s Press Release, Equalities review fails to address causes of discrimination and how to tackle inequality, 1 March 2007; Disability Rights Commission Press Release, Equality Review recommendations on disability should be at the heart of the new CEHR, 27 February 2007.





� The Disability Rights Commission, the Equal Opportunities Commission and the Commission for Racial Equality issued a joint statement urging for the Single Equality Act to include a clause setting out its purpose and principles. This statement can be found at http://www.london.gov.uk/mayor/equalities/docs/dlr-drc-eoc-cre.pdf


� Michael Rubenstein, Equal Opportunities Review guide to Discrimination Law Review, 1 August 2007.
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