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I would like my response to remain confidential: 

	 FORMCHECKBOX 



Please say why

	     


You or your organisation
Q(i) 
In what capacity are you responding?

As an individual (if so,  please go to Q1 in the main comments section)

	 FORMCHECKBOX 



On behalf of an organisation (if so, please go to Q(ii) below)

	X


As an employer (if so, please go to Q(iii) below)

Q(ii)
Is your organisation

(please tick the boxes that apply to your organisation)

	 FORMCHECKBOX 



A local authority (including health authority)
/ organisation




	X


An equality lobby group or body




	 FORMCHECKBOX 



A statutory body

	 FORMCHECKBOX 



An organisation representing employers

	 FORMCHECKBOX 



An organisation representing financial institutions





	 FORMCHECKBOX 



A professional association 

	 FORMCHECKBOX 



A university

	 FORMCHECKBOX 



A college of further education

	 FORMCHECKBOX 



A trade union/staff association 

	     


Other – please specify

Proposals for a Single Equality Bill for Great Britain 

The main consultation document addresses various proposals and options for changing discrimination law in order to create a clearer,  more streamlined equality legislative framework, which produces better outcomes for those who currently experience disadvantage.   The following questions are reproduced from the main document, in the order and with the same numbering in which they appear there.   In addition, you are asked for your comments generally on the estimated provisional costs and benefits, as shown in the Initial Regulatory Impact Assessment and the Equality Impact Assessment.

Part 1 – Simplifying the law

Chapter 1:  Simplifying Definitions, Tests and Exceptions and Promoting Compliance

Simplifying Definitions and Tests 

Direct Discrimination

Q1
Do you have any comments on our intention to keep the existing requirement for a comparator in direct discrimination claims? 

	Yes
	X


	No
	 FORMCHECKBOX 



If not, please give your reasons  

	JUSTICE considers that the essence of direct discrimination lies in its comparative nature. Any court or tribunal adjudicating on a direct discrimination case must consider whether the claimant has been treated ‘less favourably’ on the prohibited grounds. Nevertheless, we consider it important to distinguish between:

a)
The formal need to find a comparator in every case; and

b)
A consideration of the type of evidence needed to persuade a tribunal/court that less favourable treatment was on the prohibited ground.

It was explained in Shamoon v Chief Constable of the RUC [2003] IRLR 284, HL that it is unnecessary to establish a real or hypothetical comparator in order to establish ‘less favourable treatment’. The search for a comparator can be over-emphasised, and whilst it can be useful in some cases, in others it can lead to a sterile line of enquiry.

To support this approach, and to prevent misinterpretation and to focus the mind of a tribunal or court on the entirety of the evidence, we recommend the removal of support clauses analogous to Race Relations Act (RRA) s3(4). 

We also suggest that a statutory Code of Practice be drawn up by the Commission for Equality and Human Rights (CEHR) which would stress the need to consider hypothetical rather than actual comparators, and more importantly, to look in the round at all evidence. Such a Code of Practice should give examples of the different ways in which evidence of less favourable treatment can be produced. 

We are concerned that the failure to distinguish between:

a)
The formal need to find a comparator in every case; and

b)
A consideration of the type of evidence needed to persuade a tribunal/court that less favourable treatment was on the prohibited ground may be behind the wording of paragraph 1.11 of the Green Paper. We agree that in order to answer the question, ‘Has the claimant been treated less favourably on racial grounds’, it is often necessary for a tribunal or court to decide a second question, i.e. ‘Would the employer treat a hypothetical comparator in the same circumstances but without the particular characteristic differently?’ However, the second question can only be answered by a consideration of all the relevant evidence. 

Such evidence may comprise:

a)
one or more actual comparators, whose circumstances are almost identical save for a difference of race, etc;

b)
one or more ‘evidential comparators’, whose circumstances are similar but not identical and which the tribunal may use as ‘building blocks’ to infer discrimination. (see Shamoon v Chief Constable of the RUC [2003] IRLR 285, HL);

c)
a combination of other evidence, e.g. statistics (West Midlands Passenger Transport Executive v Singh [1988] IRLR 186, CA); racist remarks; failure to follow a Code of Practice (Igen Ltd v Wong [2005] IRLR 258, CA); unexplained failure to shortlist a job applicant whose CV exactly matches the requirements of the job etc.

Therefore, although the tribunal or court may ask itself the notional second question set out above, it may not be necessary to answer this question by reference to an actual comparator. The danger with the current wording of the definition of direct discrimination combined with the support clauses such as RRA s3(4) or Sex Discrimination Act (SDA) s5(3) is that it focuses the attention of the tribunals/courts on finding an actual comparator to the exclusion of other evidence. This is borne out by what happens in practice, where the first question tribunals frequently ask at case management discussions is ‘Do you have an actual comparator?’. Then, if the employer explains its different treatment of the actual comparator, the entire case fails. This is legally wrong. The courts have stressed that tribunals should always consider the hypothetical comparator (Balamoody v UKCC for Nursing Midwifery and Health Visiting [2002] IRLR 288, CA; Chief Constable of West Yorkshire v Vento [2001] IRLR 124, EAT; Shamoon v Chief Constable of the RUC [2003] IRLR 285, HL).

This point was more fully explained in Shamoon v Chief Constable of the Royal Ulster Constabulary [2003] IRLR 285. In that case Lord Scott said:

... Comparators come into play in two distinct and separate respects… First, the statutory definition of what constitutes discrimination involves a comparison: ‘... treats that other less favourably than he treats or would treat other persons’. The comparison is between the treatment of the victim on the one hand and of a comparator on the other hand. The comparator may be actual (“treats”) or may be hypothetical (“or would treat”) but ‘must be such that the relevant circumstances in the one case are the same, or not materially different, in the other’ … If there is any material difference between the circumstances of the victim and the circumstances of the comparator, the statutory definition is not being applied. It is possible that, in a particular case, an actual comparator capable of constituting the statutory comparator can be found. But in most cases a suitable actual comparator will not be available and a hypothetical comparator will have to constitute the statutory comparator.

… Secondly, comparators have a quite separate evidential role to play. … The victim who complains of discrimination must satisfy the fact finding tribunal that, on a balance of probabilities, he or she has suffered discrimination falling within the statutory definition. This may be done by placing before the tribunal evidential material from which an inference can be drawn that the victim was treated less favourably than he or she would have been treated if he or she had not been a member of the protected class. Comparators, which for this purpose are bound to be actual comparators, may of course constitute such evidential material. But they are no more than tools which may or may not justify an inference of discrimination on the relevant prohibited ground e.g. sex. The usefulness of the tool will, in any particular case, depend upon the extent to which the circumstances relating to the comparator are the same as the circumstances relating to the victim. The more significant the difference or differences the less cogent will be the case for drawing the requisite inference. But the fact that a particular chosen comparator cannot, because of material differences, qualify as the statutory comparator, … by no means disqualifies it from an evidential role. It may, in conjunction with other material, justify the tribunal in drawing the inference that the victim was treated less favourably than she would have been treated if she had been the [fully relevant] comparator. [Ibid at [107] – [108]

Thus a tribunal or court can look for an actual comparator or a comparator may have an evidential role when the tribunal or court seeks to decide why the discrimination has occurred. The importance of asking the question why the discrimination has occurred was explored by Lord Nicholls in his opinion in the same case:

… In practice tribunals in their decisions normally consider, first, whether the claimant received less favourable treatment than the appropriate comparator (the ‘less favourable treatment’ issue) and then, secondly, whether the less favourable treatment was on the relevant proscribed ground (the ‘reason why’ issue) … Thus the less favourable treatment issue is treated as a threshold which the claimant must cross before the tribunal is called upon to decide why the claimant was afforded the treatment of which she is complaining … Sometimes the less favourable treatment issue cannot be resolved without, at the same time, deciding the reason-why issue. The two issues are intertwined … This analysis seems to me to point to the conclusion that employment tribunals may sometimes be able to avoid arid and confusing disputes about the identification of the appropriate comparator by concentrating primarily on why the claimant was treated as she was. Was it on the proscribed ground which is the foundation of the application? That will call for an examination of all the facts of the case. Or was it for some other reason? [Ibid. at paras 7,8 and 11]

In summary, in order to show ‘less favourable treatment’ it is necessary to make a comparison. However, we do not consider that it is necessary to establish a real or hypothetical comparator in order to establish ‘less favourable treatment’. We believe that the search for a comparator, whilst it can be useful in some cases, in others can lead to a sterile line of enquiry.

In order to prevent this constant error of approach and emphasis, we recommend the removal of support clauses analogous to RRA s3(4).


Q2
Do you have any comments on our proposal to replace the separate definitions of discrimination in Part 3 of the Disability Discrimination Act with a single definition?

Yes
X
No
 FORMCHECKBOX 


Please provide:

	We support the proposal to adopt a single definition of disability discrimination in relation to Part 3 of the DDA 1995.


Q3
Do you agree that we should largely keep the existing approach in relation to discrimination on the basis of perception and association, except for an extension to protect against discrimination on the grounds of association with transsexual people?
	 FORMCHECKBOX 



Yes

	X


No
Please provide:

	Race, religion or belief and sexual orientation: we agree that current legislation covers both perception and association in respect of discrimination on these grounds.

Disability discrimination: we strongly believe that the law should be extended to discrimination on grounds of perceived disability and associative discrimination. There would be clear benefits resulting from such a change. It would ensure protection for all those who need it. There is no reason to treat associative or perceived disability discrimination less favourably than race discrimination.

A change in the law to prohibit associative discrimination and discrimination on grounds of perceived disability would better serve the purpose of disability discrimination law by introducing a more positive approach to disability and bringing the law into line with best practice. It would also produce a simpler, more certain approach for identifying who has protection and provide better access to justice. Finally, a change in the law would shift the focus of attention in disability discrimination disputes away from the individual’s medical condition and onto the fairness of that person’s treatment. More people would potentially be able to claim protection from disability discrimination and this would further the aims outlined in the Consultation Document of promoting equality and opportunity for all.

Transsexual people: we agree with the Green Paper’s proposal that the law should be extended to prohibit associative discrimination in respect of transsexual people.


Indirect Discrimination

Q4
Do you agree with our proposal to extend indirect discrimination to cover gender reassignment but not explicitly introduce it to disability discrimination law? 
	X


 Yes

	 FORMCHECKBOX 



No
Please say why:

	We welcome the proposal to extend the indirect discrimination provisions to gender reassignment.  We consider that the European Gender Directives require this change to be made.



Definition of indirect discrimination

Q5
Do you agree with our proposal to harmonise the definition of indirect discrimination where it applies across the protected grounds? 

	X


 Yes

	 FORMCHECKBOX 



No
Please say why:

	We agree that the definition should be harmonised, however, the definition should be one that fully conforms with the definition of indirect discrimination in the EC Directives. The proposals in the Green Paper would achieve harmonisation but would still leave the legislation in Great Britain deficient in terms of giving full effect to the relevant EC Directives. 

Under the current legislation there are a number of different definitions for indirect discrimination. This is undesirable as it makes the law unnecessarily confusing, as well as more difficult for potential claimants and respondents to understand their rights and responsibilities. It also complicates matters for lawyers and tribunals, who need to deal with a number of ways of saying much the same thing. Where cases have been decided under one definition, it can be difficult to understand their effect as precedent when other grounds are being considered.

Differing definitions also mean, as the Green Paper notes, that those protected under one head are less protected than those protected under other heads. This is also undesirable. The same protection should be extended across all the different grounds. Differences between the definitions also create difficulty in intersectional/multiple discrimination cases, where it is difficult to resolve the different tests. 

The Race Directive, Employment Equality Directive, Amended Equal Treatment Directive and the Gender Goods and Services Directive define indirect discrimination as occurring:

Where an apparently neutral provision, criterion or practice would put persons of a racial or ethnic origin/having a particular religion or belief, particular disability, a particular age or a particular sexual orientation/one sex at a particular disadvantage compared with other persons/persons of the other sex, unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary.

The definition in the EC Directives can be used when the act in question has not yet been done – a new rule or policy that has been announced but not yet applied could, with relevant evidence, be challenged before it comes into operation, i.e., before individual members of the protected group are put at a disadvantage if what is proposed would put persons within one of the protected groups at particular disadvantage compared with others. 

JUSTICE considers that the definition of indirect discrimination in the single equality bill should adopt the formulation in the Directives, so that indirect discrimination would occur where a provision, criterion or practice would put members of one or more protected groups at a disadvantage. This is consistent with our recommendation regarding the definition of direct discrimination, which should be defined as occurring when on one or more of the protected grounds a person treats another less favourably than they would treat other persons. 


Objective Justification

Q6
Do you agree with our proposal to harmonise the objective justification test? 
	X


 Yes

	 FORMCHECKBOX 



No
Please say why:

	We also agree that the same test for objective justification should be used for all indirect discrimination provisions.  However, we consider that this should be that the provision, criterion or practice should be ‘objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary’ (as used in the Directives) rather than that ‘he cannot show to be a proportionate means of achieving a legitimate aim’ which is the wording used in the current discrimination statutes. The wording ‘a proportionate means of achieving a legitimate aim’ is easier to establish than one that has to be shown to be ‘appropriate and necessary’, necessity provides a higher standard.  If discriminatory provisions, criteria or practices are to be permitted this should only be on the basis that they are ‘necessary’ to the operation of the business or service not merely that they are seen to be ‘a proportionate means of achieving a legitimate aim’.




Justification of disability discrimination

Q7
Do you agree that there should be a single test of objective justification for disability discrimination in employment and vocational training, goods, facilities and services, housing, education, private clubs and public functions?
	X


Yes

	 FORMCHECKBOX 



No

	JUSTICE welcomes the proposal to simplify justification under the DDA. The present test – consisting of both a subjective and objective test – is detrimental to the purposes of the legislation. We agree that the justification test should be the same as that which is used to justify indirect discrimination.

We consider that the test should be that laid down in the EC anti-discrimination directives, namely that the conduct has a legitimate aim and that the means of achieving that aim are appropriate and necessary.




The threshold for reasonable adjustments

Q8
Do you have any comments on our proposal to establish a single threshold for the point at which the duty to make adjustments is triggered? 


Yes
X

No
 FORMCHECKBOX 


Please provide:

	The duty to make adjustments is an extremely important element of the disability discrimination provisions, and recognises that equality cannot be achieved for disabled people by treating everyone alike. The current approach to adjustments, however – with different thresholds triggering the duty, depending upon the area with which the adjustment is concerned – is confusing and unhelpful. 

We support the adoption of one threshold – substantial disadvantage – through the duties and we believe that this should also apply to the reasonable adjustment duties relating to premises provisions (housing). The threshold for unlawful action should also be changed to ‘substantial disadvantage’ rather than ‘impossible/unreasonably difficult’.




Victimisation

Q9
Do you agree that the approach to victimisation in discrimination law should be aligned with the employment law approach?  
	X


Yes

	 FORMCHECKBOX 



No
Please say why:

	JUSTICE agrees that it is beneficial to have the same approach to victimisation in discrimination as in employment law.  This would mean that the requirement for a comparator in discrimination victimisation cases is removed. This change would facilitate a simpler and more streamlined approach to victimisation whether relating to a discrimination claim or to an employment claim.  Since a significant number of discrimination cases are also employment cases differential criteria for victimisation makes for added complications for both employers and employees.  We see this as an unnecessary complication and the proposal for a single Equality Act is an opportunity for simplifying this law.


Simplifying Exceptions

Genuine occupational requirement test

Q10
Do you agree that a genuine occupational requirement test should be introduced for all grounds of discrimination, with the exception of disability (where it is not necessary)?

	X


 
Yes

	 FORMCHECKBOX 



No

Please say why:

	We agree that a genuine occupational requirement test should be adopted for all the grounds except disability. 


Q11
Do you think there is a need to retain any of the genuine occupational qualifications listed in the Sex Discrimination and Race Relations Acts? 

	 FORMCHECKBOX 



 
Yes

	X


No

If so please explain why:

	We do not consider that it is necessary to retain any of the genuine occupational qualifications listed in the SDA and RRA as they are adequately covered by the new genuine occupational requirements test.


Genuine service requirement test

Q12
Do you support or oppose the introduction of a genuine service requirement test for differentation in the provision of goods, facilities or services, housing and the exercise of public functions? 

	X


Support

	 FORMCHECKBOX 



Oppose

Please give your reasons and examples of what it might cover:

	JUSTICE supports the Green Paper’s suggestion that the many exceptions from the duty not to discriminate on any of the protected grounds need to be simplified and harmonised. We consider that the ‘genuine service requirement’ test could provide a useful route through which to make a similar provision to the genuine occupational requirement in respect of access to goods, facilities and services provided that the genuine service requirement is limited to what is necessary in order to ‘ensure full equality in practice’, not merely that ‘the objective was legitimate and the requirement was a proportionate means of achieving that objective’ as suggested in para 1.73. Whilst a genuine service requirement would provide a useful and flexible tool by which to measure whether a particular potentially discriminatory action could be justified we would be concerned if we felt that it was too easy to justify discrimination outside the employment area. The test proposed by the Green Paper runs a real risk of substantially undermining the protection against discrimination in access to goods, facilities and services.




Specific Exceptions

Q13
Do you agree with the proposal for a unified approach where exceptions apply to more than one protected ground, where this is appropriate? 

	X



Yes

	 FORMCHECKBOX 



No

Please give your reasons:

	JUSTICE considers that wherever possible the opportunity should be taken to harmonise the law. 


Q14
Do you have any comments on our proposals for retaining the specific exceptions set out in Table 1 in Annex A? 


Yes
 FORMCHECKBOX 


No
 FORMCHECKBOX 


Please provide

	     


Q15
Do you agree that the exceptions listed in Table 2 in Annex A should be removed?

	 FORMCHECKBOX 




Yes

	 FORMCHECKBOX 



No

If not, please explain why.

	     


Q16
Is there any need to return an exception to allow insurers to treat people differently on the grounds of sexual orientation, where supported by sound actuarial evidence, beyond the end of 2008?


Yes
 FORMCHECKBOX 


No
X

If yes, what should this seek to achieve and why:

	     


Chapter 2: Public Functions

Q17 
Do you agree that there would be benefits in adopting a harmonised approach to the goods, facilities and services and public functions provisions are structured across all protected grounds?  

	X


Yes

	 FORMCHECKBOX 



No
Please say why:

	JUSTICE considers that a harmonised approach makes the law easier to understand and apply.


Q18 
Do you think the exceptions could be streamlined in this area or do you think that there are any exceptions that should apply to public authorities that it would not be appropriate to apply to the provision of goods, facilities or services by private bodies? 

	X


Yes

	 FORMCHECKBOX 



No
Please say why:

	We consider that exceptions should be streamlined unless clear reasons for exceptions that are appropriate and necessary can be shown.


Chapter 3: Equal Pay

JUSTICE has no particular expertise in equal pay law so we have not answered these questions.

Part 2: More effective law

Chapter 4: Balancing Measures

Q23
What evidence is there of the extent to which the current “positive action” provisions are being used? Do you consider that the current provisions limit the actions that employers and others would like to take?  
	There does not appear to be much evidence that these are being used to any significant extent although there is some evidence of organisations, with the best of intentions, taking what they regard to be positive steps which are actually beyond what is legally permissible.  The reason for this confusion may be because they are difficult to understand and have slightly different criteria for each ground.


Q24
Do you agree that it would be helpful for organisations seeking to make progress towards their goals of tackling under-representation and disadvantage to be able to use a wider range of voluntary balancing measures?
	X


Yes

	 FORMCHECKBOX 



No
Please explain: 

	We agree that positive action should be permitted to operate as widely as is currently permitted by the European Directives, we therefore suggest that the same wording is used as that in the Directives.

The Race Directive, article 5, and the Employment Directive, article 7, provide:


With a view to ensuring full equality in practice, the principle of equal treatment shall not prevent any Member State from maintaining or adopting specific measures to prevent or compensate for disadvantages linked to [ethnic or racial origin/any of the grounds referred to...]

The Gender (Goods and Services) Directive, article 6, makes similar provisions. We would therefore suggest that the common criteria for the operation of positive action provisions should be that it can be shown ‘to prevent or compensate for disadvantage’ linked to one or more of the protected grounds.

We suggest that positive action provisions should:

· be made available for any of the prohibited grounds or combination of grounds (excepting disability where positive action is permissible), 

· be expressly permitted to recognise and respond to the intersection of different grounds,

· the conditions for permitting positive action should be simplified and harmonised across all the grounds,

· not be limited to preparation for employment and training,

· not require approval from the CEHR,

· be supported by a Code of Practice prepared by the CEHR,

· should be necessary, proportionate and time limited.




Q25
Do you agree that measures to meet special needs in relation to education, training or welfare or any ancillary benefits should be permitted in respect of all protected groups? 
	X


Yes

	 FORMCHECKBOX 



No
Please explain why:  

	     


Q26 
Do you agree with these proposals for issuing of guidance by the Commission for Equality and Human Rights, but that the Commission should not have a role approving positive action programmes?
	X


Yes

	 FORMCHECKBOX 



No
Please explain why:  

	We consider that the CEHR is well placed to issue clear guidance with a variety of examples of good practice in relation to positive action.  We do not think that it is appropriate, practicable or workable for the CEHR to have a role in approving positive action programmes.  If the CEHR were to have such a role it would risk hindering their ability to take on other work.


Q27
Do you agree that we should have a power to continue the operation of the current provision beyond 2015, if this is still necessary and proportionate?
	X


 Yes

	 FORMCHECKBOX 



No
Please explain why:  

	The use of any positive action measures should be regularly reviewed in order to ensure that they continue to be appropriate and necessary.


Q28
Do you agree that we should widen the scope of voluntary positive measures for political parties to target the selection of candidates beyond gender?
	 FORMCHECKBOX 



Yes

	X


No
Please explain:  

	We do believe that the low representation of minority groups as Members of Parliament and as Councillors is an issue of real concern in a democracy such as ours.  

However, there are a number of different issues to be considered here.  It is still not clear whether, and to what extent, the activities of political parties are subject to the existing anti-discrimination legislation.  The judgment of the House of Lords in Ahsan v Watt (on behalf of members of the Labour Party) which tested the applicability of the RRA to certain Labour Party procedures, is awaited.  We strongly believe that the activities of political parties should be explicitly brought within the provisions of the anti-discrimination law.

Additionally, political parties could do more by way of encouraging the interest of minority groups by operating mentoring schemes, shadowing and other forms of outreach to under-represented communities. 

JUSTICE considers that to extend these provisions beyond gender would carry significant problems and would be very difficult to operate.  We consider that there are very real problems of definition as to when a person qualifies to be in a class to be benefited.


Chapter 5: Public Sector Equality Duties

Q29  
Do you agree that the race, disability and gender duties should be replaced by a single duty on public authorities to promote race, disability and gender equality?
	X


 Yes

	 FORMCHECKBOX 



No
Please state your reasons:  

	JUSTICE considers that we need a general duty that is robust, which covers all the prohibited grounds but recognises areas of differentiation. In particular, the duties should cover gender, trans-gender, pregnancy and maternity, race, disability, religion or belief, sexual orientation and age. Further, we consider that the inclusion of age would be considerably less effective without the extension of protection from discrimination in the area of access to goods, facilities and services which we are also recommending.

We recognise that an integrated equality duty would carry both efficiency gains and be able to address multiple discrimination, however, this should not be at the price of any diminution of the strength of the existing duties.  




Q30
Do you agree that it would be helpful to provide a clear statement of the purpose of a single public sector duty which public authorities should use as a foundation for taking action to promote equality and good relations?
	X


Yes

	 FORMCHECKBOX 



No
Please state your reasons:  

	JUSTICE strongly believes that a statement of purpose at the beginning of any single Equality Act would be beneficial and give the Act as a whole an overall coherence.  It would set out the objectives and goals of the Act and thus provide guidance to those seeking to interpret the Act, both Courts and Tribunals and employers and businesses.

The DLR suggests that such a purpose clause should be adopted just for the equality duties, however, we can see no reason why this should be limited to the equality duties alone.  JUSTICE prefers the approach of a purpose clause for the whole Act which would then also apply to the equality duties.  We support the draft purpose clause put forward by the Disability Right Commission.


Q31
Do you agree with the four areas set out in the proposed statement of purpose?

	 FORMCHECKBOX 



Yes

	No
	X



If not, please give your reasons and any alternative suggestions.

	We would recommend the draft purpose clause put forward by the Disability Right Commission.


Q32
Do you think that the proposed statement of purpose adequately captures the need for work to build good relations and promote positive attitudes within and between groups and underpins efforts to build integration and cohesion?  
	 FORMCHECKBOX 



Yes

	X


No
If not, please give your reasons and any alternative suggestions:  

	     


Q33
Do you agree that a single public sector equality duty should require public authorities to identify priority race, disability and gender equality objectives and take proportionate action towards their achievement? 

	 FORMCHECKBOX 



Yes

	X


No
If not, please give your reasons and any alternative suggestions:  

	We consider that the right approach is to adopt a unified general equality duty across all the grounds, including the elimination of unlawful discrimination and unlawful harassment and the promotion of equality of opportunity.  The general duty should also include promoting participation of people from defined groups as well as promoting positive attitudes and good relations between people of different groups and between members of groups and others. 

There would then be additional general duties which would apply to specific grounds defined by subclauses. These would include: in the case of gender, a duty to promote equal pay between men and women; in the case of disability to take account of disabled people’s disabilities, even where that involves treating disabled people more favourably than others. 

To be effective the general duty must apply across all the functions of the authority – rather than, as proposed in the Green Paper, require the setting of specific equality objectives. This will mean that equality will be mainstreamed across all the organisation’s functions – something which is key to an effective duty on the public sector. This requirement would mean that any authority applying the duty will have to consider the effect of any action or provision on its equality duties, (and it will do this by means of impact assessment) and where an adverse impact is identified, to take proportionate action to promote equality. Further consideration is needed of the wording necessary to achieve this result. 

We therefore consider that although equality objectives can be a useful tool for public authorities to use they must be secondary to the primary duty which is to mainstream equality throughout the organisation.




Q34
Do you agree that public authorities should be required to review their priority equality objectives at least every 3 years?
Yes

 FORMCHECKBOX 

	 FORMCHECKBOX 



No
If not please give your reasons and alternative suggestions

	See question 33. If priority equality objectives are used then they would need to be regularly reviewed.


Q35
Would it be helpful for strategic equality outcomes to be set by the appropriate national Government?
Yes

 FORMCHECKBOX 

	X


No
If so, what would be an appropriate way of doing this?

	We are concerned that these run the risk of distracting public authorities from dealing with their local areas of priority need, however, they could be used to highlight a universally unpopular area where discrimination is common but relatively hidden as is the case with gypsies and travellers.


Q36
We would welcome views on the proposed new approach to supporting effective performance of a single public sector equality duty by requiring proportionate action towards the achievement of priority equality objectives, and on the four key principles we have identified. Do you prefer this approach, or an extension of the type of specific duties adopted so far in the race, disability and gender equality duties? Please give your reasons. 
	JUSTICE strongly disagrees that it will be sufficient to set out principles to inform implementation of the duty.


Q37
If you prefer an extension of the type of specific duties adopted so far in the race, disability and gender equality duties, which elements of the specific duties do you think should be retained for a single public sector equality duty and why?
	The consultation document proposes to replace all of the specific duties currently in place with non enforceable principles, including removing the requirement to make its evidence and progress public, to involve and consult, and to monitor. We oppose this proposal as it would make it very difficult for the public to challenge public bodies on their performance and for inspectorates and the CEHR to monitor and enforce compliance. Recognising that the existing duties can lead to a stronger focus on procedures than outcomes, we suggest limiting the specific duties to the minimum essential to ensure delivery and allow monitoring and enforcement: a streamlined specific duty of six preparatory and consequential steps (as suggested by Sarah Spencer and Sandra Fredman):

a.
Gather evidence on the current situation and diagnose the causes of any discrimination or inequality identified in any of the equality strands. 

b.
Consult and involve affected parties, a specific duty because of the importance of participation not only as a means to better decision making but as an equality goal in its own right.

c.
Set out, in a current action plan and, crucially, reflect in the organisation’s operational or business plan, the proposed ‘appropriate and proportionate steps’, and proposed timescale for implementation.

d.
Implement the plan.

e.
Assess the potential impact of new and existing policies or services on equality, where initial screening suggests impact could be significant.

f.
Monitor and make public the baseline evidence, action plan and annual progress in the authority’s ‘progressive realisation of equality’ across the equality strands. 

We strongly disagree that it will be sufficient to set out principles to inform implementation of the duty. The removal of these requirements – present in the existing equality duties – would be retrogressive, weakening current protection (eg that disabled people will be involved in the development of the scheme). Yet the consultation paper says the government does not intend to do this (para 1.1: ‘we want to make sure ... we do not erode existing levels of protection against discrimination’). 

We believe that it is important that the law requires – not simply advises – authorities to collect evidence, including from consultation, to involve, to have an action plan in some form, to monitor progress/outcomes and to make public this information. It should be noted that proportionality also applies to the specific duties.


Q38
Do you think that the proposed single public sector equality duty should apply to all public authorities?
Yes

X
	 FORMCHECKBOX 



No
If not, please say how you think it should be targeted and give your reasons.

	     


Q39
Do you think that a single public sector duty should be extended to cover:

a) age 
Yes X
No   FORMCHECKBOX 

a) sexual orientation; and/or 
Yes X
No   FORMCHECKBOX 

b) religion or belief; 
Yes X
No   FORMCHECKBOX 

Please state your reasons, including examples of the types of disadvantage you believe are experienced by people because of their age, sexual orientation or religion or belief which could be addressed effectively through such a duty.

	     


Q40
Might there be disadvantages in extending the duty to any of these groups?

Yes

 FORMCHECKBOX 

	X


No
If so please give examples

	     


Q41
Over what timescale do you think a single public sector duty and any extensions to it should be implemented to ensure we have learned as much as possible from recently introduced duties on disability and gender?

	     


Q42
Do you think public authorities should be given the option to implement any new approach in advance of it becoming a legal requirement, enabling these authorities who have already taken an integrated approach to build on existing work?
Yes

X
	 FORMCHECKBOX 



No
Please explain:

	     


Enforcements of Public Sector Duties

Q43
Do you think that there should be a single enforcement mechanism for the proposed single equality duty, enabling the commission for Equality and Human Rights to issue a compliance notice with or without an assessment, as appropriate in the circumstances, enforceable in the county court or Sheriff's court in Scotland?

Yes

 FORMCHECKBOX 

No

X

If not, please give your reasons

	The DLR appears to propose that there should be a single enforcement mechanism which would be operated by the CEHR (para 5.83). We consider that it is unrealistic to expect the CEHR to have sufficient resources to be able to undertake this role alone. Additionally, it is essential that members of the public and civil society organisations generally are able to call public bodies to account on their performance of their equality duties, if necessary in court. Consequently, we would oppose a single enforcement mechanism as this would be a retrograde step.




Public Service Inspectorate

Q44
What do you think should be the role of the public service inspectorates in assessing compliance with public sector equality duties?

	We agree that the public service inspectorates ‘have an important role to play in assessing compliance with the proposed single public sector equality duty and monitoring performance against equality objectives and outcomes’ (para 5.84). However, if this role is to be effective it is vital that they should be under a legal duty to do so. The DLR accurately notes that the inspectorates themselves are subject to the relevant existing equality duties, however, the evidence, including that noted by the DLR (para 5.85), makes clear that in practice the extent to which different inspectorates include equality within their monitoring of performance is very variable. However, the conclusion reached in the paper on how to address this is inconsistent. On the one hand it rightly suggests that inspectorates should monitor progress on equality ‘as part of their routine performance assessment’ (para 5.89) and use the information public bodies produce ‘to assess compliance with the duty’ (para 5.90). On the other hand, despite acknowledging that some inspectorates have chosen not to do this on race despite the race equality duty, it decides against requiring them to do so as the Equality Review recommended. Such a requirement would not, as the paper suggests, contradict the move towards more targeted and risk based assessment. Rather, equality outcomes would be included in whatever targeted and risk based assessment was being conducted. The objective here is to avoid duplication: inspectorates already have the role of monitoring performance and should monitor for equality performance alongside other performance targets. It is not realistic or desirable for the CEHR to have to monitor all 43,000 public bodies on a routine basis and it would not need to do so if the existing inspectorates were to take some responsibility for this as a matter of course.




Q45
What issues would you like to see included in practical guidance on how public sector procurement can be used to achieve equality outcomes in the delivery of public services by the private sector, whilst ensuring that the guidance works well for business?

	We agree that, as procurement is a function of public bodies, it is clearly covered by the equality duty. However, given the lack of clarity among public bodies on the extent to which they are permitted to use procurement to achieve equality objectives (para 5.99), coupled with the recognised importance of procurement as a lever for promoting equality in the private and voluntary sectors, we disagree that there is no need to clarify this responsibility on the face of the legislation (para 5.91). The opportunity should be taken in the Act to include a specific clause to make clear that the public duty does cover this function, as this would help to ensure that public bodies feel both entitled and obligated to use procurement in order to achieve equality outcomes. There is already, as the paper acknowledges, considerable guidance available on this. For that reason we are doubtful that simply providing more guidance will lead to the certainty on entitlement and obligation that is needed (para 5.99) In the light of the clear trend towards further outsourcing of public authority functions JUSTICE considers that it is vital that such clarification of the role of procurement in the achievement of equality outcomes is provided.


Chapter 6: Promoting good equality practice in the private sector

Q46
Do you think that an “Equality Standard” would be beneficial to businesses, employees and customers?

Yes
X
No
 FORMCHECKBOX 


Please give reasons for your answers

	Please see answer to question 47 below.


If yes, would you prefer an accredited or a non-accredited good practice and compliance tool?

Accredited  FORMCHECKBOX 

Non-accredited  FORMCHECKBOX 

Q47
We would welcome your suggestions for other ways in which good equality practice could be encouraged and embedded in the private sector

	The Green Paper proposes that ‘a voluntary light touch equality check tool’ should be developed for the private sector and that ‘good equality practice could be encouraged and embedded in the private sector’. Clearly these measures could be undertaken now, as they involve no changes to legislation. However, experience has shown that such voluntary action has limited success. Whilst we recognise that there are significant examples of good practice scheme operating in the private sector, we question how much more these can achieve. Additionally, a voluntary tool such as this could operate to disadvantage those employers that do comply: Employers who sign up to the tool will be assessed and possibly criticised for their performance, while those who choose not to cooperate will be immune. This creates no incentive for employers to operate such a scheme. 

There is a growing divide between the rights of private sector and public sector employees in respect of equality. Given that approximately 80 per cent of the workforce is employed outside the public sector, it is vital that equality objectives focus on shifting practice in private employment.
 We propose that all employers in the public, private and voluntary sectors are required to report on basic equality indicators covering all grounds. Additionally, we suggest that the requirement to report on these equality indicators should be included within the data that companies are obliged to file as part of their annual returns.
 This will provide the basis for some degree of public accountability and monitoring of progress towards equality. It will also enable the CEHR to be better able to monitor the progress that is being made towards real equality in practice.

Alongside this there is an increasing trend for public authorities to contract out a significant range of their services, including key public services such as residential care. Every year now, public authorities spend billions of pounds on contracts for the provision of goods, facilities and services. The Forum considers that an important way to bridge the gulf between the rights of employees from the public sector and those from the private sector is through the widespread use of public procurement. There are three main reasons why we are convinced this is the right approach. These are that:  

· Public money should be spent on contracts that promote equality, not that entrench discrimination.

· Embedding equality in public procurement ensures high quality services for members of the public, whatever their diverse needs.

· Preventing discrimination in the selection of contractors enables all businesses to compete for business on an equal footing and stimulates competition amongst businesses. It prevents businesses with poor equality practices being able to undercut their competitors. 

We note that the CBI agree that further public procurement provisions could be an appropriate way to improve equality practices in the private sector. In welcoming the Green Paper they commented: 

Public bodies have considerable spending clout, and employers believe that procurement could be a highly effective tool for encouraging equality, as long as contracts focus on results and not on boxticking.




Chapter 7: Effective dispute resolution

Promoting Early Resolution of Disputes

Q48
Can you suggest ways in which Alternative Dispute Resolution could be used more effectively or widely to resolve discrimination disputes in the field of goods, facilities, services, premises and the exercise of public functions? 
	JUSTICE agrees that disputes should be resolved early wherever possible and considers that voluntary Alternative Dispute Resolution (ADR) could have a role here provided that claimants reserve the right to return to the tribunal process if ADR fails. However, if this is to be utilised then it is first important that the service is truly independent and operates separately from the courts and tribunals and that there is an equality of arms between the parties. It would also be important to ensure that claimants have access to legal advice both before, and during, the ADR process. It is important to ensure that the parties fully understand and appreciate the options available to them. It is particularly worrying if the claimant has to make an immediate decision during the conciliation process about whether to accept the proposed settlement, as we understand is the case with the Disability Rights Commission scheme. We would suggest that a single mediation body dealing exclusively with discrimination claims could be appropriate here. We suggest that consideration could be given as to whether ACAS or a similar organisation – if properly funded and trained – could have a role to play in the provision of such services. 



Q49
Can you suggest ways in which the role of Ombudsmen might be used more effectively to resolve discrimination disputes? 
	JUSTICE considers that Ombudsmen could have a role in the resolution of discrimination cases and that the Swedish experience could be relevant.


Improving the handling of Discrimination Cases in the Courts

Q50
Do you have any views on our proposals for enhancing discrimination expertise in the county and sheriff courts?  
	JUSTICE welcomes the proposal to ‘improve the accessibility, efficiency and effectiveness of procedures for resolving discrimination cases’, however, we are concerned about the problems associated with resolving discrimination disputes outside the employment sector through the County Court system. Whilst we welcome the proposal to enhance discrimination expertise within the County Courts, we do not consider that this would be sufficient to alleviate the problems experienced by discrimination claimants. Court fees and the risk of costs prevent many people from applying for a remedy in the County Court.
 Additionally, County Courts operate a complex procedural system that requires the regular payment of fees for each new application in the proceedings. It is not an easily accessible system, which is why it is not widely used by people who have experienced discriminatory treatment.
  We understand that discrimination cases are frequently taken out of the arbitration stream simply because discrimination is alleged. The system of using assessors whilst useful is ill defined.  Their role should be clarified and it should be made clear that they have an equal part in the decision making process alongside the Judge in the same way that Employment Tribunals operate. 

By contrast, the Employment Tribunals make no charge for commencing proceedings (or for subsequent applications in the proceedings), do not normally award costs against the losing party and operate less complex procedures that are more easily accessible to the non-lawyer.




Disability Discrimination Education Cases in Scotland

Q51
Do you think that the powers of the Additional Support Needs Tribunals for Scotland should be extended to include consideration of disability discrimination cases in education?  
	     


Multiple Discrimination

Q52
Can you provide us with evidence illustrating any difficulties of gaining legal redress in cases of multiple discrimination? 
	Multiple or intersectional discrimination occurs when someone experiences discrimination on more than one ground and the grounds interact with each other in such a way that they are completely inseparable, so that it is not possible to identify the grounds separately. For example when a disabled person over 60 is treated less favourably as an older disabled person, or where a young person who is disabled is treated less favourably because she is a disabled young person. That is, a person is treated less favourably because of the inseparable combination in their case of their age and their disability. 

While the DLR has raised the issue of intersectional/multiple discrimination only peripherally, we consider it to be a central issue in discrimination law.

Multiple/intersectional discrimination currently has no remedy under UK law. This is because, following the Court of Appeal decision in Bahl v Law Society [2004] IRLR 799, each ground of discrimination must be separately considered and a ruling made in respect of each even if the claimant’s experience was discrimination on an indivisible combination of grounds. In the context of current UK law and the imperative to operate within the EC Equality Directives, we recommend that a number of adjustments to existing provisions should be made. 

It has been suggested that it is problematic to prove intersectional/multiple discrimination because there is no clear comparator. We do not consider it necessary to establish a real or hypothetical comparator in order to establish ‘less favourable treatment’, although it is necessary to make a comparison. (See our response to question 1).  This approach applies equally to intersectional/multiple discrimination:

· The definition of direct discrimination requires less favourable treatment to be proved but it is not compulsory to prove this by producing an actual comparator who has been treated differently / better.

· An actual comparator is useful, but other evidence can prove direct discrimination.

· The case of Shamoon points out that ‘evidential comparators’ can be used by the tribunal or court as building blocks from which, with other evidence, such as remarks by the respondent that ‘all Muslim men are terrorists’, they can infer direct discrimination. The hypothetical comparator is simply someone who does not have the relevant characteristics. In an intersectional case, it is simply someone who is not of the combined characteristics.

Intersectional/multiple discrimination is believed to be widespread because people’s identity is not one-dimensional, yet there have been few cases where it has been raised directly. In the past a few cases were successful in arguing intersectional discrimination and having two grounds recognised (see case examples given in Advising ethnic minority women about discrimination at work, EOC, April 2005). 

However, case law has now ruled out this possibility. In 2004, the Court of Appeal in Bahl v the Law Society, a ruling which binds the lower courts, ruled on the correct way to deal with intersectional discrimination. In this case an Asian woman claimed that she had been subjected to discriminatory treatment as an Asian woman. This judgment makes it clear that each ground has to be separately considered and a ruling made in respect of each even if the claimant experiences them as inextricably linked. This led to Ms Bahl failing to prove that discrimination had occurred, as she could not identify which aspect of her claim related only to one characteristic. Other cases since then have been lost for the same reason (see Network Rail v Griffiths-Henry [2006] IRLR 865).

To avoid this problem in practice, lawyers have had no choice but to take up cases on the strongest ground and ignore the other aspects. Thus, they will craft the case to meet the limitations of the law, rather than the true experience of the complainant. However, it is not always possible to do this.

The Discrimination Law Review suggests that 

· the only people concerned about this are ‘academic commentators’,

· they have no evidence that people are losing or failing to bring cases because they involve more than one protected ground, and

· that permitting multiple claims would complicate the law and place additional burdens on business and the public sector.

While intersectional discrimination has been an issue for discrimination practitioners for many years, as the number of grounds in discrimination law have increased, so the potential for bringing multiple-ground cases has become more apparent. The need to ensure that discrimination based on multiple identities was properly recognised and effectively challenged, was used as a strong argument for the establishment of a single equality body, now the CEHR. Having institutional support on its own, however, does not change the legal position.

These are just two examples of real cases that have arisen during the last year:

· a black woman serving in the armed forces had been passed over for promotion on a number of occasions. She could point to a white woman of equivalent qualifications and experience who had reached the grade that she sought. She could see that a black man of equivalent qualifications and experience had been promoted to this grade. However, no black service women had ever been promoted to this grade. In order to establish that she had been subjected to discrimination, she needed to be able to compare her treatment on both grounds of gender and race simultaneously.

· a young Muslim man, dressed in traditional dress. He was dismissed from a London call centre job during his probation period. In the short time he was there, several incidents occurred which indicated other staff viewed him as a potential terrorist. For example, a female colleague, who stumbled across him unexpectedly in a corridor one day when he was praying, screamed. Her explanation of her reaction and the general context of remarks made to the man, indicated that she had been terrified because momentarily she had not recognised him and had seen an image which she associated with Muslim terrorists. There was no reason whatsoever to associate the man with terrorism, and the connection was clearly made solely because he was a young Muslim man in religious dress. He brought a claim for religious and sex discrimination. The employers defended the case by separating the issues of religious and sex discrimination. They said: (a) they employed other men and (b) they had just taken on a Muslim woman. It was clear the real problem was the combination of characteristics in the man’s case. In reality, only Muslim men are associated with terrorism and likely to come across this sort of prejudice (indeed, probably only young Muslim men). The case settled so the issue was not tested in the Employment Tribunal.

In addition to these specific examples there are a number of studies that focus on particular areas of intersecting discrimination.  For example, the Equalities Review highlights that the employment penalties suffered by Pakistani and Bangladeshi women in the early 2000’s was 30 per cent, this compares with 12 per cent for Pakistani or Bangladeshi men and 23 per cent for women as a group. 
 This clearly shows that there is an additional penalty for Pakistani or Bangladeshi women that goes beyond the classification of their gender or their race.  They noted that: 

Multiple markers of disadvantages can drastically reduce the probability of being employed.  For instance, disabled people have very low rates of employment when their disability is accompanied by other factors, such as lone parenthood, belonging to an ethnic minority group or a lack of educational qualifications.

The EOC’s report, Moving on up, highlighted the increased problem experienced by women of Bangladeshi, Pakistani and Black Caribbean origin.  They collected a range of information and statistics that showed the increased disadvantage suffered by ethnic minority women generally and those of Bangladeshi, Pakistani and Black Caribbean origin in particular. For example, they noted that :-

· ethnic minority women of all backgrounds are at a higher risk of unemployment than white British women, even if they are well qualified,

· working age Bangladeshi and Pakistani women are around four times as likely to be unemployed as white British women, and Black Caribbean women around twice as likely,
 and 

· 11 per cent of white British women are managers or senior officials, compared to 9 per cent of Black Caribbean and Pakistani women and only 6 per cent of Bangladeshi women.

Their findings clearly illustrate the pattern of increased discrimination faced by women who are also from an ethnic minority.

A recent National AIDS Trust report, Poverty and HIV,
 commented ‘discrimination remains a reality for far too many people living with HIV’. When this discrimination becomes combined with another ground for discrimination the disadvantage experienced often becomes more acute.  This was noted their recent report Outsider Status: Stigma and discrimination experienced by Gay men and African people with HIV which observed that ‘all African people with HIV suffer racism and xenophobia in a heightened form’.
  

The Fawcett Society report, Black Minority Ethnic Women in the UK, 2005,
 considers the contemporary social, economic and political status of Black and Ethnic Minority Women.  They conclude that:

In some areas, sexism and racism combine to create an intensity of discrimination that far exceeds the impact of a single strand.

The report Re-thinking Identity: the Challenge of Diversity
 considers the impact of intersectional discrimination in a series of different areas, disabled ethnic minority people, Black and ethnic minority women, disabled lesbian and gay people, disabled women, young lesbian, gay and bisexual people and young ethnic minority men.  Although this is clearly a set of sociological studies one of its conclusions is that:

People with multiple identities...are not adequately protected by current legislation ... Even with harmonised legislation, people with multiple identities that increase their social vulnerability and marginalisation may require an ‘intersectional approach’ to equality and human rights claims ... This approach has been defined as ‘taking account of the historical, social and political context, and recognising the unique experience of the individual based on the intersection of all relevant grounds’. The most common approach to discrimination claims is one that tends to focus on a single ground.
 

What reforms are needed?

If the reality of discrimination and inequality in the 21st century is to be tackled the law must find a workable solution. In the context of current UK law and the imperative to operate within the EC Equality Directives there do appear to be a number of adjustments to our existing provisions that could be made. 

a)
Multiple comparisons should be expressly permitted, allowing the courts to combine consideration of two or more grounds. A clause could be included in any new single equality act stating:

For greater certainty, a discriminatory act or practice includes an act or practice based on one or more prohibited grounds of discrimination or on the effect of a combination of prohibited grounds.

b)
The omission of clauses requiring that ‘the circumstances in the one case are the same, or not materially different, in the other’ in the legal definition of discrimination. This would lessen the need to show a hypothetical comparator and put more emphasis on the ‘reason why’ the discrimination occurred. This wording does not entirely remove the comparative element in assessing whether discrimination has occurred, as, in order to establish ‘less favourable treatment‘ or a ‘detriment’, a comparative assessment would have to be made. 

c)
Where there are any differential provisions, for example, any specific justifications, exceptions or genuine occupational requirements, that apply to one ground for discrimination these should, in effect, be treated as cumulative and apply to all the grounds involved in a multiple discrimination case. Here similar wording to that used in Germany could be used:

Discrimination based on several of the grounds … is only capable of being justified … if the justification applies to all the grounds liable for the difference of treatment.

So if there is an exception for one part of the multiple claim it will act as an exception for the whole of the claim. This would also mean that, for example, where there is a genuine occupational requirement for a woman to perform a particular caring function and a black man applies for the job the fact that he is a man will prevent him getting the job in question and the fact that he is black becomes irrelevant.  

d)
In awarding damages for cases of multiple discrimination, the court or tribunal could be given discretion to increase the amount awarded in relation to injury to feelings to reflect the impact of the treatment being based on intersectional/multiple grounds.




Q53
Are there particular issues you would want to see addressed in relation to multiple discrimination claims? 
	See answer to Q52 above.


Part 3 – Modernising the law

Chapter 8: The grounds of discrimination

Disability

Q54
Do you have any comments on whether we should remove the list of ‘capacities’ from the definition of disability? 

	X


Yes 

	 FORMCHECKBOX 



No
Please provide:

	We welcome this proposal.


Q55
Do you have any comments on our approach to addressing the needs of parents and carers?

Yes
 FORMCHECKBOX 

No
X
Please provide:

	     


Married Persons and Civil Partners

Q56
Do you consider that the protection for married persons and civil partners is still needed in the absence of a "marriage bar" in employment?

Yes
 FORMCHECKBOX 

No
X
Please give your reasons for supporting/opposing its removal?

	     


Genetic Predisposition
Q57
Do you agree that there is no current justification for legislating to prohibit genetic predisposition discrimination? 

	 FORMCHECKBOX 



Yes

	X


No
Please say why:

	JUSTICE considers that this is an area where rapid scientific advances are being made which could lead to discrimination occurring.  Consequently the need for legislative protection should be kept under review as it is important that the Government acts to anticipate problems rather than to react to them once the damage has been done.




Chapter 9: Age discrimination

Q58
What instances of unfair age discrimination outside the workplace against people of any age, are you aware of?

Please give details of any examples below:

	Substantial evidence exists of the inequalities experienced by older people whether as patients in receipt of health care or social services, as volunteers or in respect of insurance and other financial services.
 For example: 

· Around 29 per cent of adults report experiencing age discrimination, more than any other form of prejudice.
 
· Research suggests that people of 75 years or over are nearly ten times more likely to be refused a quote for motor or travel insurance than people aged 30 to 49.

· Women over 70 are not invited to breast cancer screening, regardless of clinical need.

· After publication of the National Service Framework for Mental Health, an additional £1billion was invested in services – but all of this was directed to services for ‘adults of working age’ and none to services for older people.

· People who become disabled after 65 are not eligible for the Disability Living Allowance or Independent Living Fund.

· Many older people in care homes are vulnerable to human rights abuses: a recent survey found that 72 per cent of care home residents were immobile or reliant on assistance, 62 per cent were confused and forgetful and 24 per cent were confused, immobile and incontinent.

· The recent Parliamentary Joint Committee for Human Rights report on the human rights of older people in healthcare graphically illustrated the discrimination experienced by older people in healthcare provision.

There is also evidence of discrimination experienced by younger people. For example, a recent UNICEF report showed the UK ranking overall bottom of 21 industrialised countries for children’s well being
 and the Stonewall School Report makes it clear that homophobic behaviour is widespread in schools.



Q59
Is legislation the most appropriate and proportionate way of tackling harmful age discrimination?

Yes
X
No
 FORMCHECKBOX 

What would be the likely costs of legislation?

	     


Q60
Do you have any views on how, if we decide to legislate, we can target the legislation to avoid unintended consequences and disproportionate burdens on both public and private sectors?

Yes
X
No
 FORMCHECKBOX 

Please give details below:

	Appropriately tailored legislation is needed and both Age Concern and Help the Aged have undertaken a number of studies and have considered in detail how such provisions could be worded.  We would recommend further consultation with them in order to avoid unintended consequences and disproportionate burdens resulting from new legislation in this area.


Q61
Do you have any comments on any of the issues which would arise with a legislative approach to tackling age discrimination?

Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 

Please provide:

	     


Chapter 10: Gender reassignment

Q62
Do you agree that we should prohibit discrimination on the grounds of gender reassignment in the exercise of public functions? 

	X


Yes

	 FORMCHECKBOX 



No
What are your reasons for supporting/opposing this?

	     


Q63 
Do you agree that it is unnecessary to include school pupils and education in any extension to protect on the grounds of gender reassignment?

	 FORMCHECKBOX 



Yes

	X


No
What are your reasons for supporting/opposing this?

	JUSTICE strongly believes that although there will not be many pupils to whom this will apply for those who are struggling with their gender identity protection from discrimination is vital.  Protection is also important for a pupil when one of their parents has undergone gender re-assignment.


Q64
Are there any circumstances in which you consider that it is necessary for organised religions to treat people differently on grounds of gender reassignment?

	
	Yes
	 FORMCHECKBOX 



	X



No










Please explain what they are:

	     


Q65
Do you agree that we should retain the existing definition of gender reassignment? 

	X


Yes

	 FORMCHECKBOX 



No
Please say why:

	Although it may be necessary to review the definition to reflect the needs of those who identify with a different gender but who are unwilling or unable to undertake re-assignment surgery.


Chapter 11: Pregnancy and maternity

Q66
Do you agree that we should make less favourable treatment of a woman on grounds of pregnancy and maternity unlawful in the exercise of public functions? 

	X


Yes

	 FORMCHECKBOX 



No
What are your reasons for supporting/opposing this?

	     


Q67
Do you agree that it is neither necessary nor appropriate to extend protection on grounds of pregnancy and maternity to school pupils and education in schools?

	 FORMCHECKBOX 



Yes

	X


No
Please say why:

	JUSTICE considers that people of whatever age should be protected from discrimination and harassment on grounds of maternity and pregnancy.  We can see no justification whatsoever for excluding schools from these provisions.  


Chapter 12: Private clubs and associations

Q68
Do you agree that it is a positive benefit to have clubs which are set up for the purpose of offering the benefits of membership to a particular group, including single sex clubs catering for particular religions or beliefs or age ranges, along with those currently permitted under race, disability and sexual orientation law?

	X


Yes

	 FORMCHECKBOX 



No
	     


Q69
Do you agree with the proposal to make it unlawful for private clubs with 25 or more members (other than single sex clubs or those set up for members who are a particular religion or belief) to discriminate on grounds of sex and religion or belief?  

	X


Yes

	 FORMCHECKBOX 



No
If you do not, please explain why:  

	     


Q70
Do you agree that private clubs with 25 or members should not be permitted to discriminate against guests on the grounds of sex, race, sexual orientation and religion or belief, as is already the case on the grounds of disability?

	X


Yes

	 FORMCHECKBOX 



No
Please explain:

	     


Q71
Do you think that the law should address unjustified age discrimination by private clubs with 25 or more members (other than those set up to cater for a particular age range) if age discrimination is made unlawful in the provision of goods, facilities and services? 

	X 


Yes

	 FORMCHECKBOX 



No
If you do not, please explain why:  

	     


Chapter 13 – Improving access to and use of premises for disabled people

Q72
Do you agree with our proposal for requiring disability-related alterations to the common parts of let residential premises? 

	X


Yes

	 FORMCHECKBOX 



No
Please say why:

	     


Chapter 14: Harassment

Q73
Can you provide examples of harassment you think is occurring or could occur on grounds of religion or belief, sexual orientation, age or disability, which would fall outside the existing protections in discrimination and other law?

Please list examples below:

	There are examples of harassment on these grounds occurring in prisons and other law enforcement agencies.


Q74
Do you think that express statutory protection against harassment on grounds of:

· religion or belief;

· sexual orientation;

· age; and

· disability

should or should not be provided in any of the following:

(a)
the provision of goods, facilities and services?
	X


Yes

	 FORMCHECKBOX 



No
Please say why.

	     


(b) 
education in schools?

	X


Yes

	 FORMCHECKBOX 



No
Please say why.

	     


(c) 
the management or disposal of premises?

	X


Yes

	 FORMCHECKBOX 



No
Please say why.

	     


(d) 
the exercise of public functions?
	X


Yes

	 FORMCHECKBOX 



No
Please say why.

	     


Q75
Were statutory protection against harassment to be extended to one or more of the above grounds in one or more of the above areas, do you think that specific exceptions would be desirable?  

	


Yes

	 FORMCHECKBOX 



No
If yes, please say why and the types of exceptions, if any, you would like to see in the legislation:

	


Q76
Do you think that harassment on grounds of religion or belief should be treated differently from the other protected grounds and that a different definition of harassment would be appropriate in this case? 

	X


Yes
	 FORMCHECKBOX 



No
If so, please state your reasons why:

	JUSTICE considers that initially, until the new definitions of harassment and of the scope of religion or belief have bedded down, it would be preferable in the case of harassment on grounds of religion or belief in access to goods, facilities and services to be defined in the same way as it is in the EC Directives, namely that harassment is unwanted conduct related to religion or belief that ‘takes place with the purpose or effect of violating the dignity of a person and of creating an humiliating, hostile, degrading, humiliating or offensive environment.’ (emphasis added)  We further think that it should be made clear, perhaps in explanatory notes, that the test for the violation of dignity is principally an objective test.


Q77
Do you think there is a valid distinction to be made between harassment in an “open” and in a “closed” environment and that the approach to its prohibition should be differentiated accordingly?  
	 FORMCHECKBOX 



Yes

	X


No
Please say why:

	     


Q78
Do you have any evidence of harassment by third parties in the workplace in relation to protected grounds other than sex? If so do you consider that it should be dealt with in a similar way?

	X


Yes
	 FORMCHECKBOX 



No
If so, please state your reasons why:

	     


Other Comments

Q85
Do you have any other comments about the consultation documents or the consultation exercise itself?

	We are concerned that the consultation exercise has taken place over a holiday period, at a time when the three existing Commissions are closing down and before the new CEHR has been set up.


Thank you for completing this response form.
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