
A Framework for Fairness:

Proposals for a Single Equality Bill for Great Britain
Response Form

We welcome your views as part of the consultation.  For convenience, this preformatted response form sets out all the questions in the main consultation document.  It can also be downloaded from www.communities.gov.uk/index.asp?id=1017165.
Should you wish to use the form, it should be returned, once completed, to:
Kate Hepher

Discrimination Law Review Team
Women and Equality Unit
Communities and Local Government
Zone C1, 2nd Floor Ashdown House
123 Victoria Street
London
SW1E 6DE 
Kate.Hepher@communities.gsi.gov.uk
Fax No.: 020 7944 0602

Tel No.: 0207 944 8330
The consultation closes on 4 September in 2007. Please let us have your response by that date. 

When responding, it would be helpful if you could provide the following information.

Please fill in your name and address, or that of your organisation if relevant.  You may withhold this information if you wish, but we will be unable to add your details to our database for future consultation exercises.

	Name 
	     Bill Scott


	Organisation (if applicable)
	     Inclusion Scotland


	Address
	     5a Sir James Clark Building, Abbey Mill Business Centre


	     PAISLEY


	Postcode
	     PA1 1TJ


Confidentiality

Under the Code of Practice on Open Government, any response will be made available to the public on request, unless respondents indicate that they wish their views to remain confidential.  If you wish your response to remain confidential, please tick this box and say why.   If we receive a request for disclosure of the information we will take full account of your explanation, but we cannot give an assurance that confidentiality can be maintained in all circumstances.  An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.
I would like my response to remain confidential: 
	 FORMCHECKBOX 



Please say why
	     


You or your organisation
Q(i) 
In what capacity are you responding?

As an individual (if so,  please go to Q1 in the main comments section)

	 FORMCHECKBOX 



On behalf of an organisation (if so, please go to Q(ii) below)

	


As an employer (if so, please go to Q(iii) below)

	 FORMCHECKBOX 



Other (please specify) 

	     


Q(ii)
Is your organisation

(please tick the boxes that apply to your organisation)

	 FORMCHECKBOX 



A local authority (including health authority)
/ organisation




	


An equality lobby group or body




	 FORMCHECKBOX 



A statutory body

	 FORMCHECKBOX 



An organisation representing employers

	 FORMCHECKBOX 



An organisation representing financial institutions





	 FORMCHECKBOX 



A professional association 

	 FORMCHECKBOX 



A university

	 FORMCHECKBOX 



A college of further education

	 FORMCHECKBOX 



A trade union/staff association 

	     Membership based organisation of disabled people.


Other – please specify

Q(iii) 
If responding as an employer, how many people do you employ?

	 FORMCHECKBOX 



Between 1 and 14 employees

	 FORMCHECKBOX 



Between 15 and 49 employees

	 FORMCHECKBOX 



Between 50 and 249 employees

	 FORMCHECKBOX 



250 employees or more

Q(iv)
If responding as an employer please indicate which sector best describes you:

	 FORMCHECKBOX 



Legal services

	 FORMCHECKBOX 



Construction and/or building design

	 FORMCHECKBOX 



Communications

	 FORMCHECKBOX 



Wholesale and retail trade

	 FORMCHECKBOX 



Leisure – hotels, restaurants, pubs

	 FORMCHECKBOX 



Leisure – cinemas, theatres, museums

	 FORMCHECKBOX 



Leisure – other

	 FORMCHECKBOX 



Distribution/transport

	 FORMCHECKBOX 



Financial and/or business services

	 FORMCHECKBOX 



Electricity, gas and water supply

	 FORMCHECKBOX 



Advice and/or information services

	 FORMCHECKBOX 



Public administration

	 FORMCHECKBOX 



Education/training

	 FORMCHECKBOX 



Health and social work

	 FORMCHECKBOX 



Charity/voluntary work

	 FORMCHECKBOX 

	     


Other (please tick box and specify)

Proposals for a Single Equality Bill for Great Britain 
The main consultation document addresses various proposals and options for changing discrimination law in order to create a clearer, more streamlined equality legislative framework, which produces better outcomes for those who currently experience disadvantage.   The following questions are reproduced from the main document, in the order and with the same numbering in which they appear there.   In addition, you are asked for your comments generally on the estimated provisional costs and benefits, as shown in the Initial Regulatory Impact Assessment and the Equality Impact Assessment.
Part 1 – Simplifying the law

Chapter 1:  Simplifying Definitions, Tests and Exceptions and Promoting Compliance
Simplifying Definitions and Tests 

Direct Discrimination

Q1
Do you have any comments on our intention to keep the existing requirement for a comparator in direct discrimination claims? 
	Yes
	


	No
	 FORMCHECKBOX 



If not, please give your reasons  
	      Inclusion Scotland disagrees with that intention.  It may be difficult for a person discriminated against to find a direct comparator.  Additionally if an ‘actual person’ is named as a comparator this may make them uncomfortable.  A ‘hypothetical person’ would be best to use in all discrimination cases.   


Q2
Do you have any comments on our proposal to replace the separate definitions of discrimination in Part 3 of the Disability Discrimination Act with a single definition?

Yes

No
 FORMCHECKBOX 


Please provide:
	      A single definition could make the Disability Discrimination Act easier to understand and easier to implement.  It would also help in assisting the aims of the social model of disability and independent living.  


Q3
Do you agree that we should largely keep the existing approach in relation to discrimination on the basis of perception and association, except for an extension to protect against discrimination on the grounds of association with transsexual people?
	 FORMCHECKBOX 



Yes

	


No
Please provide:

	     Inclusion Scotland would like to see an extension of disability discrimination to give protection to people who are perceived as “disabled”, but do not have an impairment themselves, and to those who associate with disabled people.  For example a family member with care responsibilities might be discriminated against when trying to secure services on behalf of a disabled person.


Indirect Discrimination

Q4
Do you agree with our proposal to extend indirect discrimination to cover gender reassignment but not explicitly introduce it to disability discrimination law? 
	 FORMCHECKBOX 



 Yes

	


No
Please say why:

	      This proposal should also be introduced to disability discrimination law as well as gender reassignment.




Definition of indirect discrimination

Q5
Do you agree with our proposal to harmonise the definition of indirect discrimination where it applies across the protected grounds? 

	


 Yes

	 FORMCHECKBOX 



No
Please say why:

	      Harmonising the definition would clarify meaning and extend protection.


Objective Justification

Q6
Do you agree with our proposal to harmonise the objective justification test? 
	


 Yes

	 FORMCHECKBOX 



No
Please say why:

	     Harmonising the test would clarify meaning and understanding.


Justification of disability discrimination

Q7
Do you agree that there should be a single test of objective justification for disability discrimination in employment and vocational training, goods, facilities and services, housing, education, private clubs and public functions?
	 FORMCHECKBOX 



Yes

	


No

	      The current tests used in the Disability Discrimination Act should remain in place.  


The threshold for reasonable adjustments

Q8
Do you have any comments on our proposal to establish a single threshold for the point at which the duty to make adjustments is triggered? 


Yes


No
 FORMCHECKBOX 


Please provide:

	     Inclusion Scotland agrees that a single test would be less confusing but the meaning given to “substantial disadvantage” should remain anything “which is more than minor or trivial” and not be raised in any way.


Victimisation

Q9
Do you agree that the approach to victimisation in discrimination law should be aligned with the employment law approach?  
	


Yes

	 FORMCHECKBOX 



No
Please say why:

	          Because it is unfair to have the additional barrier of providing a comparator before being able to prove victimisation.


Simplifying Exceptions

Genuine occupational requirement test

Q10
Do you agree that a genuine occupational requirement test should be introduced for all grounds of discrimination, with the exception of disability (where it is not necessary)?

	


 
Yes

	 FORMCHECKBOX 



No

Please say why:

	      This proposal seems the fairest way of proceeding and addresses the genuine difficulties faced by some employers in justifying particular GOQs.


Q11
Do you think there is a need to retain any of the genuine occupational qualifications listed in the Sex Discrimination and Race Relations Acts? 
	

	


 
Yes

	 FORMCHECKBOX 



No

If so please explain why:

	      Inclusion Scotland does not see any need to drop the current lists of GOQs when all it would require is to add a clause saying that GOQs may be justifiable in other circumstances as prescribed.


Genuine service requirement test

Q12
Do you support or oppose the introduction of a genuine service requirement test for differentiation in the provision of goods, facilities or services, housing and the exercise of public functions? 

	


Support

	 FORMCHECKBOX 



Oppose

Please give your reasons and examples of what it might cover:

	      It would allow specialised service provision based on identified need.


Specific Exceptions

Q13
Do you agree with the proposal for a unified approach where exceptions apply to more than one protected ground, where this is appropriate? 
	



Yes

	 FORMCHECKBOX 



No

Please give your reasons:

	     


Q14
Do you have any comments on our proposals for retaining the specific exceptions set out in Table 1 in Annex A? 


Yes
 FORMCHECKBOX 


No


Please provide

	     


Q15
Do you agree that the exceptions listed in Table 2 in Annex A should be removed?
	



Yes

	 FORMCHECKBOX 



No

If not, please explain why.
	     


Q16
Is there any need to retain an exception to allow insurers to treat people differently on the grounds of sexual orientation, where supported by sound actuarial evidence, beyond the end of 2008?


Yes
 FORMCHECKBOX 


No


If yes, what should this seek to achieve and why:

	     


Chapter 2: Public Functions

Q17 
Do you agree that there would be benefits in adopting a harmonised approach to the goods, facilities and services and public functions provisions are structured across all protected grounds?  
	



Yes

	 FORMCHECKBOX 



No
Please say why:

	      Harmonising this approach and reducing complexity, will make it easier for everyone.  



Q18 
Do you think the exceptions could be streamlined in this area or do you think that there are any exceptions that should apply to public authorities that it would not be appropriate to apply to the provision of goods, facilities or services by private bodies? 
	


Yes

	 FORMCHECKBOX 



No
Please say why:

	      
There should be no exceptions for public authorities who should lead in this area by example.


Chapter 3: Equal Pay

Q19
Do you agree that the distinction should be retained?
	 FORMCHECKBOX 



Yes

	


No
Please say why
	     To state that there may not have been “deliberate discriminatory intent”  simply because differences in pay “have evolved over a long period” is to excuse indirect structural discrimination which has condemned women, and disabled people for that matter, to menial work on low pay.  The distinction should end so that employers know that if they do not address the issue of equal pay within their organisations they may well face unlimited claims for back-pay and injury to feeling.  This would act as a strong incentive to put their house in order.


Q20
Do you consider there are further areas of the law of equal pay developed by case law, which it would be helpful to codify? 
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please give details of these areas of legislation and any case law relevant to these
	     Inclusion Scotland would defer to the EOC’s opinion in this area.


Q21
Do you have further suggestions on how we could simplify equal pay legislation or make it easier to work in practice?
	


Yes

	 FORMCHECKBOX 



No
Please provide further information on how equal pay legislation could be simplified to make it easier to work in practice.

	     (1) Legislate for regular equal pay reviews to be mandatory for employers with larger workforces (e.g. over 100  workers).  This should prevent structural inequalities from developing in new large scale employers and ensure that those that have developed are in fact addressed.  The arguments against such an approach are very weak.  (2) Allow “class action” claims which remove the need for women to take out individual claims.  This would simplify and speed up the process enormously.


Q22
Do you agree that allowing the use of hypothetical comparators would be unlikely to give any benefit in practice.

	 FORMCHECKBOX 



Yes

	


No
Please explain

	     There are some industries where women have historically filled most of the more menial, low paid posts. Because employers have segregated their workforces on a gender basis in such industries it is sometimes very difficult to identify a male comparator within a single workforce.  Sometimes, though they work in other locations for the same employer, they cannot be treated under the current law as a comparator. Another way of discerning such patent inequality is through the positions held by men and women within the employer’s workforce.  Yet if all the potential male comparators are working in grades of greater value then they cannot provide an actual comparator to a women seeking to bring an equal pay claim. Therefore hypothetical comparators would provide real benefit in practice.


Part 2: More effective law

Chapter 4: Balancing Measures

Q23
What evidence is there of the extent to which the current “positive action” provisions are being used? Do you consider that the current provisions limit the actions that employers and others would like to take?  
	     Current positive action measures are used by some public sector employers to redress imbalances in their workforces (e.g. local authorities, police, fire-brigade, etc.). In particular job advertisements often encourage applications from under-represented groups.  However sometimes this is not thought through (e.g. advertisements encourage applications from disabled people yet application forms are not available in accessible formats).  Some of the current positive action provisions do limit the actions employers would like to take (e.g. Lothian & Borders Police provided an “access” course, at some cost, for black and minority ethnic candidates but those candidates then had to apply under the general recruitment provisions.  The result was that though candidates passed the access course they still were not recruited.  This was seen as a wasted effort with no tangible benefits by both the Police and candidates).  However short of allowing “positive discrimination” in some limited contexts it is difficult to see how the current limits could be overcome.



Q24
Do you agree that it would be helpful for organisations seeking to make progress towards their goals of tackling under-representation and disadvantage to be able to use a wider range of voluntary balancing measures?
	


Yes

	 FORMCHECKBOX 



No
Please explain: 

	     See above.


Q25
Do you agree that measures to meet special needs in relation to education, training or welfare or any ancillary benefits should be permitted in respect of all protected groups? 
Yes











	 FORMCHECKBOX 



No
Please explain why:  

	     Because disabled people may also face additional hurdles placed in their way by society’s failure to provide them with a decent education and should be given assistance in overcoming them.


Q26 
Do you agree with these proposals for issuing of guidance by the Commission for Equality and Human Rights, but that the Commission should not have a role approving positive action programmes?
	


Yes

	 FORMCHECKBOX 



No
Please explain why:  

	     


Q27
Do you agree that we should have a power to continue the operation of the current provision beyond 2015, if this is still necessary and proportionate?
	


 Yes

	 FORMCHECKBOX 



No
Please explain why:  

	     Because having elected representatives who are more representative of wider society is beneficial to our democracy.


Q28
Do you agree that we should widen the scope of voluntary positive measures for political parties to target the selection of candidates beyond gender?
	


Yes

	 FORMCHECKBOX 



No
Please explain:  

	     Because it is not just gender imbalance that needs to be addressed but also promoting the selection and election of more disabled people, black & minority ethnic people, openly gay and lesbian people etc.


Chapter 5: Public Sector Equality Duties
Q29  
Do you agree that the race, disability and gender duties should be replaced by a single duty on public authorities to promote race, disability and gender equality?
	 FORMCHECKBOX 



 Yes

	


No
Please state your reasons:  

	Inclusion Scotland strongly disagrees with this proposal.  We have consulted widely with members and supporters and of 24 organisations and individuals who responded to our call for responses only one supported this proposal and even then their support was highly conditional.

It is only in the last year that local authorities have been required, under the Disability Equality Duty, to involve disabled people in drawing up their Disability Equality Plans. This system has barely had time to bed-in and already it is proposed to scrap it. The requirement to involve disabled people was a huge step forward from instead “consulting” with them as previously local authorities could choose to ignore disabled people’s expressed needs. Local authorities could again be freed to ignore the needs of disabled people on grounds of cost or that the action required was “disproportionate”. 

Inclusion Scotland also believes that lumping disabled people’s needs in with other groups may result in those needs being downgraded or ignored.  Like other equalities groups we are extremely concerned that this will lead to the creation of a “hierarchy of discrimination” where those with the best organised, most vocal lobby will secure resources and commitments at the expense of other groups.  This will leave already marginalised groups, such as disabled people, even more isolated and starved of resources.  

The fact is that Government ignored discrimination against disabled people for decades after discrimination on the grounds of race and sex had been outlawed.  That precedent suggests that disabled people will again have their needs ignored under the cover of the suggested Single Equality Duty.


Q30
Do you agree that it would be helpful to provide a clear statement of the purpose of a single public sector duty which public authorities should use as a foundation for taking action to promote equality and good relations?
	


Yes










	


	

	


No







      
Please state your reasons:  

	     The proposal to replace the Specific Duty with non-enforceable principles is not welcomed.  Principles are no replacement for the specific duty on public bodies to produce a written Disability Equality Scheme and Action Plan created through the involvement of disabled people. By laying down specific actions and timescales the Action Plan allows disabled people and their organisations to monitor progress. The removal of this requirement is a retrograde step which reduces the rights of disabled people to challenge public bodies’ commitment to reducing discrimination and is not acceptable.


Q31
Do you agree with the four areas set out in the proposed statement of purpose?
	 FORMCHECKBOX 



Yes

No











If not, please give your reasons and any alternative suggestions.

	As stated above these principles are much weaker than the current Specific Duty.  In addition though Inclusion Scotland favours fostering good relations within and between groups we do not believe that this should be given equal weight with the primary purpose of any equalities duty which should surely be to address discrimination and disadvantage.  Of course disabled people, like everyone else, want to be treated with dignity and respect but the onus seems to being placed on disadvantaged groups treating each other with respect rather than addressing the institutional discrimination of public bodies and wider society.  That is entirely the wrong way round.  It is not disadvantaged groups who have failed each other but public bodies and wider society which have failed them. Therefore Inclusion Scotland would wish to see the issue of institutional and societal discrimination acknowledged and addressed in any statement of purpose.


Q32
Do you think that the proposed statement of purpose adequately captures the need for work to build good relations and promote positive attitudes within and between groups and underpins efforts to build integration and cohesion?  
	 FORMCHECKBOX 



Yes

	


No
If not, please give your reasons and any alternative suggestions:  

	     Inclusion Scotland, like any other equalities based organisation, wishes to promote good relations and positive attitudes. However disabled people do not wish to be “integrated” into society but included.  Disabled people should not have to adapt to the demands of society in order to be integrated. Instead wider society, and in particular public bodies, should acknowledge that they have historically excluded disabled people from full participation in society and failed to take their needs into account. Why should the onus be placed on disabled people (and their organisations) to build good relations and positive attitudes when the failure lies with wider society? No doubt women’s, LGBT and older people’s organisations will make similar points but this part of the proposed statement seems aimed directly at race relations and as such has little relevance to the actual reality of disabled people’s lives


Q33
Do you agree that a single public sector equality duty should require public authorities to identify priority race, disability and gender equality objectives and take proportionate action towards their achievement? 
	 FORMCHECKBOX 



Yes

	


No
If not, please give your reasons and any alternative suggestions:  

	      If there is to be a Single Equality Duty, which Inclusion Scotland  opposes, then it should require public bodies to identify objectives in all the equalities areas identified. In addition the new duty should also include strands for religion and belief, age and sexual orientation.  However as it will be for public bodies to decide on what is, or is not, “proportional” what hope is there that disabled people will be able to argue otherwise? Inclusion Scotland is also extremely concerned that local authorities will be able to take cost into account when choosing which aspects of equality would form their priorities for action.  As disabled people face not only attitudinal but physical barriers to full participation the costs of taking action could be “proportionately” higher. That in turn could result in the stated needs of disabled people being relegated, on cost grounds, to the bottom of a public authority’s priorities for action meaning that they would not be addressed for many years. Thus the emphasis on “proportionate” action could further institutionalise discrimination against disabled people.


Q34
Do you agree that public authorities should be required to review their priority equality objectives at least every 3 years?
Yes



	 FORMCHECKBOX 



No
If not please give your reasons and alternative suggestions

	     


Q35
Would it be helpful for strategic equality outcomes to be set by the appropriate national Government?
Yes



	 FORMCHECKBOX 



No
If so, what would be an appropriate way of doing this?
	     Like the public authorities, Government could set equality outcomes which it would like to see achieved, or at least progress made towards, throughout the whole public sector over certain periods (e.g. 5 years, 10  years, 15 years).  In that way genuine individual and collective progress made by public bodies could be benchmarked and measured.


Q36
We would welcome views on the proposed new approach to supporting effective performance of a single public sector equality duty by requiring proportionate action towards the achievement of priority equality objectives, and on the four key principles we have identified. Do you prefer this approach, or an extension of the type of specific duties adopted so far in the race, disability and gender equality duties? Please give your reasons. 
	     Inclusion Scotland does not favour the new approach outlined. We neither agree with “proportionate” action  - which may negatively impact on disabled people by placing an undue emphasis on cost - nor with aspects of the four key principles.  Instead the Disability Equality Duty should be retained in its current form or, at worst, incorporated more or less intact within any new Single Equalities Duty.


Q37
If you prefer an extension of the type of specific duties adopted so far in the race, disability and gender equality duties, which elements of the specific duties do you think should be retained for a single public sector equality duty and why?
	     Inclusion Scotland believes that the primary advantage of the current Disability Equality Duty is the requirement placed on local authorities to involve disabled people themselves in drawing up Disability Equality Plans and Schemes. No one is claiming that this system is perfect but it is a huge improvement on what did, or more properly did not, happen before. Regardless of whether there are specific duties or a Single Duty the requirement to properly involve disabled people in setting priorities for action should remain and must not become merely tokenistic.


Q38
Do you think that the proposed single public sector equality duty should apply to all public authorities?
Yes



	 FORMCHECKBOX 



No
If not, please say how you think it should be targeted and give your reasons.
	     


Q39
Do you think that a single public sector duty should be extended to cover:

a) age 
Yes
No   FORMCHECKBOX 

a) sexual orientation; and/or 
Yes    
No   FORMCHECKBOX 

b) religion or belief; 
Yes     
No   FORMCHECKBOX 

Please state your reasons, including examples of the types of disadvantage you believe are experienced by people because of their age, sexual orientation or religion or belief which could be addressed effectively through such a duty.

	     There should be a public sector duty to address these other types of disadvantage but it should not be done through a single equality duty. Inclusion Scotland, like the Government itself, believes that these groups are disadvantaged through discrimination – why else would the Government have legislated against discrimination in these areas – so we cannot see the point of providing examples of the types of disadvantage caused.


Q40
Might there be disadvantages in extending the duty to any of these groups?

	Yes


 FORMCHECKBOX 




No
If so please give examples

	      The needs of these and other disadvantaged groups are diverse and complex.  Lumping them together may simply result in all their needs being diluted, inadequately understood and addressed by public authorities. Even worse it could lead to a hierarchy of discrimination being created with different groups competing to push their particular priorities for action into public bodies’ three year plans to the disadvantage of the most marginalised, least politically powerful, groups. There should instead be specific public duties to address disadvantage for each group.


Q41
Over what timescale do you think a single public sector duty and any extensions to it should be implemented to ensure we have learned as much as possible from recently introduced duties on disability and gender?
	     Inclusion Scotland does not believe in a Single Equality Duty but wishes to see the retention of specific duties.  Therefore if a single duty must be introduced we would favour delaying its introduction for 5 years to enable Government and local authorities to learn as much as possible from the operation of the disability equality duty in practice.


Q42
Do you think public authorities should be given the option to implement any new approach in advance of it becoming a legal requirement, enabling these authorities who have already taken an integrated approach to build on existing work?
Yes

 FORMCHECKBOX 

	


No








         
Please explain:
	     As Inclusion Scotland favours the retention of the Disability Equality Duty so it would make no sense for us to support the early introduction of a single duty approach.


Enforcements of Public Sector Duties
Q43
Do you think that there should be a single enforcement mechanism for the proposed single equality duty, enabling the commission for Equality and Human Rights to issue a compliance notice with or without an assessment, as appropriate in the circumstances, enforceable in the county court or Sheriff's court in Scotland?
Yes

 FORMCHECKBOX 

No



If not, please give your reasons
	Disabled people or others who are discriminated against should continue to be able to seek to enforce on their own behalf otherwise they will be constrained by the resources available to the CEHR which could be restricted by Government


Public Service Inspectorate
Q44
What do you think should be the role of the public service inspectorates in assessing compliance with public sector equality duties?
	     Assessing compliance with public sector equalities duties should become a statutory requirement for the public service inspectorates.  This would improve clarity about the role of the inspectorates in this area and could be achieved through increasing the resources and training available to the inspectorates. 


Q45
What issues would you like to see included in practical guidance on how public sector procurement can be used to achieve equality outcomes in the delivery of public services by the private sector, whilst ensuring that the guidance works well for business?
	     Inclusion Scotland believes that there should be specific equalities duties relating to procurement. The counter argument that no explicit reference is necessary is weak given the huge potential for public procurement’s use in securing greater equality in wider society. Inclusion Scotland disagrees fundamentally with the view that “Equality considerations should however come into play only when relevant to the subject matter of the contract”. This is in direct contradiction with the earlier statement that “..public authorities need to have due regard to the need to eliminate unlawful discrimination and promote equality...” Achieving greater equality within society should always be a consideration for public bodies.  The procurement process should not be exempted from this general duty.


Chapter 6: Promoting good equality practice in the private sector

Q46
Do you think that an “Equality Standard” would be beneficial to businesses, employees and customers?

Yes

No
 FORMCHECKBOX 


Please give reasons for your answers

	     It would concentrate businesses minds on the issue and allow customers to use their purchasing power to support businesses who adopted “best practice”.


If yes, would you prefer an accredited or a non-accredited good practice and compliance tool?

Accredited 
Non-accredited  FORMCHECKBOX 

Q47
We would welcome your suggestions for other ways in which good equality practice could be encouraged and embedded in the private sector

	     By legislating for equality audits to be conducted by businesses with more than a certain number of staff 


Chapter 7: Effective dispute resolution
Promoting Early Resolution of Disputes

Q48
Can you suggest ways in which Alternative Dispute Resolution could be used more effectively or widely to resolve discrimination disputes in the field of goods, facilities, services, premises and the exercise of public functions? 
	     Whilst Inclusion Scotland would support changes in legislation which result in quicker, less expensive, decisions on discrimination in the provision of goods, facilities, services & premises we are not necessarily supportive of extending Alternative Dispute Resolution into these fields. Arbitration is well and good but, those who fail to adapt their premises to allow disabled people to use them are flagrantly in breach of the law. It is not “litigatory” in the slightest for an individual disabled person to insist that such a retailer or service provider complies with the law.  Business interests cannot be allowed to take priority over disabled people’s right to fully participate in society.


Q49
Can you suggest ways in which the role of Ombudsmen might be used more effectively to resolve discrimination disputes? 
	     Inclusion Scotland can envisage that Ombudsmen might well be able to intervene and secure improvements for individual and groups of disabled people where clear fault existed on the part of a public body or private company.  However care would have to be taken to ensure that disabled people’s rights to take transgressors to court or tribunal were not diminished in any extension of the Ombudsmen’s role.


Improving the handling of Discrimination Cases in the Courts

Q50
Do you have any views on our proposals for enhancing discrimination expertise in the county and sheriff courts?  
	     Inclusion Scotland believes that it should be a compulsory part of Judges/Sheriffs’ training to undertake Disability Equality Training. If Sheriffs or Judges are to make decisions which profoundly affect disabled people’s lives then they should at least have some insight into how it is that society, and not impairments, which disables people from full inclusion and participation.


Disability Discrimination Education Cases in Scotland

Q51
Do you think that the powers of the Additional Support Needs Tribunals for Scotland should be extended to include consideration of disability discrimination cases in education?  
	     Yes.  This would make sense as these bodies are more likely to have the expertise required to make informed decisions.


Multiple Discrimination

Q52
Can you provide us with evidence illustrating any difficulties of gaining legal redress in cases of multiple discrimination? 
	      Yes.  If a person lists one type of discrimination (e.g. Sex) as being at the root of the treatment they have suffered but then evidence comes to light at a later stage that another discrimination (e.g. Disability) was the actual cause of the injustice suffered then they may lose their chance of pursuing their claim through time-bar.  


Q53
Are there particular issues you would want to see addressed in relation to multiple discrimination claims? 
	     Yes.  Those seeking legal redress should be able to make general claims under Equalities Law thus addressing the issue of potential time-bar if they initially alight on the wrong form of discrimination.


Part 3 – Modernising the law

Chapter 8: The grounds of discrimination

Disability

Q54
Do you have any comments on whether we should remove the list of ‘capacities’ from the definition of disability? 
Yes 










    
	 FORMCHECKBOX 



No
Please provide:

	     Inclusion Scotland would agree with removing the list of “capacities” from the definition as it simply confuses the issue and unreasonably restricts disabled people with other impairments from seeking redress for discrimination.


Q55
Do you have any comments on our approach to addressing the needs of parents and carers?
Yes

No
 FORMCHECKBOX 

Please provide:
	     Inclusion Scotland merely wishes to point out that parents and carers can still be discriminated against in terms of selection for redundancy. Although the law allows parents and carers time off to deal with their responsibilities it does not say that this should not be taken into account when assessing the total number of absences individual employees have accrued when selecting for redundancy on grounds of regular attendance.  Although this may be dealt with through indirect discrimination there is also the possibility that it may not – i.e. where the likely comparators are of the same gender. Inclusion Scotland believes that the parents of disabled children should be afforded greater protection from such discriminatory practices regardless of their gender.


Married Persons and Civil Partners

Q56
Do you consider that the protection for married persons and civil partners is still needed in the absence of a "marriage bar" in employment?
Yes

No
 FORMCHECKBOX 

Please give your reasons for supporting/opposing its removal?

	     The example quoted is surely sufficient enough to demonstrate the ongoing importance of this protection.  Why should a man or woman be effectively barred from promotion within an employer’s workforce simply because they are married to one of their line managers? Whether the effect was intended or not it is surely anti-discriminatory in outcome.


Genetic Predisposition
Q57
Do you agree that there is no current justification for legislating to prohibit genetic predisposition discrimination? 
	 FORMCHECKBOX 



Yes

	


No
Please say why:

	      Potential employers are already able to access medical records where there have been absences during prior periods of employment.  It could be contended that such access is voluntarily provided but in fact a job applicant is rarely in a position to deny access.  Medical records thus accessed may provide an employer with the results of genetic tests.  If an employer then chose to discriminate, not on the basis of an applicant’s past illnesses but on their future health prospects, then the failed applicant would have no redress.  Secondly if the Government agrees that no one should be unfairly discriminated against on the basis of their genetic characteristics then there is a simple way to prevent it.  Make it illegal.  That would send the strongest possible signal to employers that such testing will not be countenanced.


Chapter 9: Age discrimination

Q58
What instances of unfair age discrimination outside the workplace against people of any age, are you aware of?
Please give details of any examples below:

	      Public Service delivery: Many older people have (mild) hearing, visual and physical impairments, but do not see themselves as disabled.  Therefore design for all and accessibility for all are very important for older people. 

NHS & Social Services: (i) Older people are often discriminated against in obtaining access to medical services, including mental health services.  Waiting times also tend to be longer.

(ii) Older people, particularly those with dementia, are not allowed to make their own decisions about treatment or the risks that they want to take. There is a need for legislative support to enable people to express their views as to how they want to be treated in advance (e.g. stay in their own homes, have or refuse particular types of medical treatment), in case they reach a stage of dementia where it is not possible to ascertain what they want. 
(iii) Older people, especially those in institutions, are sometimes denied their right to get married, have civil partnerships and have homosexual or heterosexual relationships with others.   Just like disabled people, older people are assumed by officials/care providers not to be sexual.

(iv) End of life issues:  Starving older people to death by withdrawing nutrition should be made illegal.  There needs to be legislative protection for access to medical treatment for everyone who wants it as long as they want it.   Additional resources need to be made available so that older people do not feel they are a burden on family and friends.

Private care provision: Inclusion Scotland are suspicious of the statement in paragraph 9.17 that there is less evidence of harmful age discrimination in the private sector, particularly as supporting evidence for this statement is not given. Abuse of older people, through ignoring their human rights, is not currently covered by British Human Rights legislation.




Q59
Is legislation the most appropriate and proportionate way of tackling harmful age discrimination?
Yes

No
 FORMCHECKBOX 

What would be the likely costs of legislation?
	The costs of legislation should not be the primary consideration but instead the elimination of discrimination and unfair treatment on the grounds of age. Legislation should be part of a package of measures. However in some cases organisations will only make changes if they are forced to by legislation which has serious sanctions associated with it.  Legislation is also a way of society acknowledging that issues are serious and need to be addressed.




Q60
Do you have any views on how, if we decide to legislate, we can target the legislation to avoid unintended consequences and disproportionate burdens on both public and private sectors?
Yes

No
 FORMCHECKBOX 

Please give details below:

	      Again the primary consideration of Government should be how to eliminate discrimination and unfairness based on age discrimination. Government should make adequate resources available, including financial support and advice, in order that people can access their rights.  They should not be considering making the legislation weaker simply to make it less burdensome for business.  Any new legislation should cover private as well as the public sector. The proposed legislation excludes people under 18.  It might be more appropriate to put the boundary at 16.




Q61
Do you have any comments on any of the issues which would arise with a legislative approach to tackling age discrimination?
Yes

No
 FORMCHECKBOX 

Please provide:

	     Legislation should be accompanied by a public campaign aimed at changing societal, organisational and professional attitudes towards older people and to alert older people to their rights.


Chapter 10: Gender reassignment

Q62
Do you agree that we should prohibit discrimination on the grounds of gender reassignment in the exercise of public functions? 
	


Yes

	 FORMCHECKBOX 



No
What are your reasons for supporting/opposing this?

	Because public officials should not discriminate on these grounds in the exercise of their duties or powers.


Q63 
Do you agree that it is unnecessary to include school pupils and education in any extension to protect on the grounds of gender reassignment?
	 FORMCHECKBOX 



Yes

	


No
What are your reasons for supporting/opposing this?

	      This legislation should apply to everyone, regardless of age.


Q64
Are there any circumstances in which you consider that it is necessary for organised religions to treat people differently on grounds of gender reassignment?
	
	Yes
	 FORMCHECKBOX 



	



No

























Please explain what they are:
	      If a person wants to attend a place of religious worship and get married in that place then this should be allowed regardless of whether they have undergone gender reassignment.  Churches should not be allowed to discriminate where the rest of society is not.


Q65
Do you agree that we should retain the existing definition of gender reassignment? 
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	      The existing definition seems clear and concise.  


Chapter 11: Pregnancy and maternity

Q66
Do you agree that we should make less favourable treatment of a woman on grounds of pregnancy and maternity unlawful in the exercise of public functions? 
	


Yes

	 FORMCHECKBOX 



No
What are your reasons for supporting/opposing this?

	      The discrimination rules in relation to good, facilities and services should also apply to the exercise of public functions.


Q67
Do you agree that it is neither necessary nor appropriate to extend protection on grounds of pregnancy and maternity to school pupils and education in schools?
	 FORMCHECKBOX 



Yes

	


No
Please say why:

	All women, regardless of age, should be protected against this unfair discrimination.  Also, Britain has the highest rate of teenage pregnancy in Europe, therefore it is important that this legislation covers education in schools.   Without it schools could exclude pupils on the basis of their pregnancy thus denying them an adequate education. If it would be illegal for a college to do this at age 16 why should it be legal for a  school to do it?


Chapter 12: Private clubs and associations

Q68
Do you agree that it is a positive benefit to have clubs which are set up for the purpose of offering the benefits of membership to a particular group, including single sex clubs catering for particular religions or beliefs or age ranges, along with those currently permitted under race, disability and sexual orientation law?
	


Yes

	 FORMCHECKBOX 



No
	      The very nature of clubs is that they are set up to bring together particular groups of people that hold an interest or characteristic in common.  There would be little point in trying to legislate against this natural inclination. We therefore agree that it is a positive benefit to have clubs set up for the purpose of offering membership to a particular group. 




Q69
Do you agree with the proposal to make it unlawful for private clubs with 25 or more members (other than single sex clubs or those set up for members who are a particular religion or belief) to discriminate on grounds of sex and religion or belief?  

	


Yes

	


No
If you do not, please explain why:  

	We would like to see the law extended to make it illegal for private clubs, regardless of membership size to discriminate on grounds of sex, religion or belief, disability, sexual orientation, age (with exceptions in circumstances of safely or race.



Q70
Do you agree that private clubs with 25 or members should not be permitted to discriminate against guests on the grounds of sex, race, sexual orientation and religion or belief, as is already the case on the grounds of disability?
	


Yes

	 FORMCHECKBOX 



No
Please explain:
	      As above, we agree in principle but think there should be no discrimination regardless of the membership numbers.



Q71
Do you think that the law should address unjustified age discrimination by private clubs with 25 or more members (other than those set up to cater for a particular age range) if age discrimination is made unlawful in the provision of goods, facilities and services? 

	


Yes

	 FORMCHECKBOX 



No
If you do not, please explain why:  

	      The law should certainly address unjustified age discrimination by private clubs regardless of membership size.



Chapter 13 – Improving access to and use of premises for disabled people

Q72
Do you agree with our proposal for requiring disability-related alterations to the common parts of let residential premises? 
	


Yes

	 FORMCHECKBOX 



No
Please say why:

	     Otherwise such residences will not be available for the use of disabled people.  Disabled people need to be able to cook, wash their clothes, go to the toilet and wash in just the same way as non-disabled people do.


Chapter 14: Harassment
Q73
Can you provide examples of harassment you think is occurring or could occur on grounds of religion or belief, sexual orientation, age or disability, which would fall outside the existing protections in discrimination and other law?

Please list examples below:
	Examples: Harassment based on learning difficulties or sensory impairment or on the basis of being a mental health service user.  Inclusion Scotland can also envisage harassment based on religious belief or perceived religious belief (e.g. a woman being harassed because she regularly wore a headscarf to work and was thought to be Muslim even though she was only wearing the scarf out of cultural rather than religious observance).


Q74
Do you think that express statutory protection against harassment on grounds of:

· religion or belief;

· sexual orientation;

· age; and

· disability

should or should not be provided in any of the following:

(a)
the provision of goods, facilities and services?
	


Yes

	 FORMCHECKBOX 



No
Please say why.
	      Because such harassment should not occur and when it does the service supplier should be made aware that such conduct is not permitted because it goes against the wishes of our society and has therefore been made illegal.  As such the service provider should face legal redress and penalties.


(b) 
education in schools?
	


Yes

	 FORMCHECKBOX 



No
Please say why.
	      People should be protected against discrimination of any kind, regardless of age.  


(c) 
the management or disposal of premises?
	


Yes

	 FORMCHECKBOX 



No
Please say why.
	     Because it would be wrong for the manager of an office to be allowed to harass potential or actual lease holders, and hence drive them out of a building, solely because they were disabled people or followers of a particular religion. 


(d) 
the exercise of public functions?
	


Yes

	 FORMCHECKBOX 



No
Please say why.
	     No one in public service should be treating the public in such a way.  If those exercising public functions were exempt from such legal redress this would provide a terrible example of what the Government thought was permissible behaviour.


Q75
Were statutory protection against harassment to be extended to one or more of the above grounds in one or more of the above areas, do you think that specific exceptions would be desirable?  

	 FORMCHECKBOX 



Yes

	


No
If yes, please say why and the types of exceptions, if any, you would like to see in the legislation:

	     


Q76
Do you think that harassment on grounds of religion or belief should be treated differently from the other protected grounds and that a different definition of harassment would be appropriate in this case? 
	


Yes
	 FORMCHECKBOX 



No
If so, please state your reasons why:

	      Normally Inclusion Scotland would argue that any kind of harassment should be treated in the same way regardless of it being based on religion, age, disability etc.  However we can see the benefits of a different definition in relation to religious belief to maintain current levels of freedom of expression.  However any new definition will have to be phrased with real care in order to exclude harmless mockery yet still deter vile racist attacks (designed to stir up racial hatred) which are dressed up as attacks on religious beliefs.


Q77
Do you think there is a valid distinction to be made between harassment in an “open” and in a “closed” environment and that the approach to its prohibition should be differentiated accordingly?  
	 FORMCHECKBOX 



Yes

	


No
Please say why:

	     Harassment is harassment whether it occurs in a closed or open environment and should be treated in the same way.


Q78
Do you have any evidence of harassment by third parties in the workplace in relation to protected grounds other than sex? If so do you consider that it should be dealt with in a similar way?
	


Yes
	 FORMCHECKBOX 



No
If so, please state your reasons why:

	     Inclusion Scotland does not have direct evidence of such harassment but it is fairly easy to envisage a situation where contractors’ employees harass someone with learning difficulties or whom they believe to be of a particular religious belief (Muslim, Catholic, etc).  We do not believe that an employer should be exempt from legal redress if they fail to take steps to prevent such harassment from occurring.


Annex B – Implementing the Gender Directive

Q79
Do you agree with the proposals in Table 1

Yes 










    
	 FORMCHECKBOX 



No
If not, please give details of those you disagree with and your reasons for doing so. 
	     


Q80
Do you have any comments on the likely impact of the Gender Directive’s insurance provisions on providers and/or customers of insurance and related financial products? 


Yes
 FORMCHECKBOX 



No


Please provide:

	     


Q81
Should the ban on differences due to maternity or pregnancy costs be implemented in December 2007 or deferred until December 2009?

December 2007


December 2009
 FORMCHECKBOX 


Please explain

	Any ongoing discriminatory practices in this area should be eliminated as early as possible.


Q82
Do you think ‘maternity’ should be defined for the purposes of the Sex Discrimination Act provisions covering goods, facilities or services and premises?
	


Yes 

	 FORMCHECKBOX 



No

Please explain how:

	By providing protection for “mothers of young children” (age up to 36 months).


Costs and Benefits
Q83
Please let us have your views on the estimate of costs and benefits summarised in the Initial Regulatory Impact Assessment.  
	     The benefits of reducing discrimination and increasing fairness far outweigh any associated monetary costs of implementation.


Equality Impact Assessment
Q84
Please let us have your views on the Equality Impact Assessment.
	In this instance it seems a redundant exercise as the same arguments that are rehearsed in the consultation document “Framework for Fairness” are simply repeated in the Equality Impact Assessment document.


Other Comments

Q85
Do you have any other comments about the consultation documents or the consultation exercise itself?

	Inclusion Scotland believes that this is the single greatest change in Equalities Law in over a generation.  The multitude and complexity of proposals contained in the consultation document require considerable thought (and on many occasions some expertise on discrimination law) to be understood and the implications of change to be thought through.  Though Inclusion Scotland has sought to involve as many of its members as possible in framing a response we were severely constrained by the size and scale of the consultation document and the short time available. We believe that a longer response period of at least six months would have allowed wider and more informed consultation.
Another issue is that employers, businesses and local authorities seem to have been consulted before anyone else and given considerable powers of veto over any change in the law which was seen as “burdensome” or moving the balance towards those claiming discrimination.  Such prior input and privileged status negates the purpose of consultation as those responding at this stage are placed in an inferior position and given little or no prospect of securing changes which the Government has already decided against.




Thank you for completing this response form.

PAGE  
1

