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    3 September 2007
Dear Kate, 

Discrimination Law Review - A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain

The Government is consulting on these proposals.  You invited responses by 4th September.  This letter sets out the response from the Implementation Review Unit (IRU).  

Summary of the IRU response to the consultation proposals

We have looked at the near 200 pages of your consultation paper as a whole and focussed our deliberations on Chapter 5: Public Sector Equality Duties, itself some 50 plus pages in length.   

In principle we welcome:

· The proposal for a single equality bill

· The proposals for a single equality duty (rather than the two, general and specific, duties in place now)

· Your intention set out in your consultation document to “address real problems in a common sense way”.

We regard it as crucial that in the legislation and guidance that follows this consultation you actually deliver on:

· Your desire set out in the consultation document to ensure “a proportionate approach”

· Your aim to design a duty that strikes an appropriate balance between the “costs and administrative burdens” of compliance with the “benefits in terms of outcomes” which might be achieved

· And your intention to frame a public sector duty “requiring proportionate action” 

We are clear that to meet these objectives you need to develop arrangements that conform with the new relationship that government ministers have promised schools.  To do this you need to ask schools to include work on equality issues in their school plan, not in separate sets of documents, and to account for their work in this area through established reporting arrangements (Ofsted inspection and work with their School Improvement Partner), not through additional, parallel arrangements. 

We think it important that, pending new legislation and guidance which will take some time, you give schools and other “public authorities” within scope of the current legislation a clear message that they begin now to look at compliance with equality law “in the round” rather than as a series of separate tasks. 
Background to the IRU and existing equality legislation 
We are twelve school practitioners, all currently working full-time in schools. We have a remit from the Secretary of State for Children, Schools and Families, to advise on implementing  government policy affecting schools in the most effective and least burdensome manner. 

We have been concerned for some time that the growing range and complexity of equality legislation is causing work in schools with little impact on outcomes for children and young people at risk of discrimination and disadvantage.  In our view the gains that are being secured for these groups are despite not because of the work generated in schools by the detailed requirements of the legislation.  With better legislation we can do more. 
At our meeting in July we looked at your consultation paper with considerable interest.  I am pleased to say that, in principle, we can offer your proposals a good deal of support.  What happens in practice is, of course, the key. We think it vitally important that in framing statute, regulation and guidance you work closely with people on the ground delivering services who will have to comply with the new legislation. 

Effective communication
At this point it is worth making an observation on the government consultation paper itself.  Presumably the intention is to encourage a wide range of responses, including from those working in busy, pressurised organisations with many other responsibilities, including statutory obligations,  besides equality.  We think it doubtful that a 197 page, closely worded document is the best means to achieve this.  

The 197 pages seem to us a reflection of the distance still to be bridged between those working on the theoretical approach to tackling discrimination and practitioners on the ground who, to the extent that discrimination exists, need to behave differently.  

In our view your messages could have been easily condensed into a document one quarter the size, or less, with much greater impact on the audience you need to reach.  Long documents have been a feature of communications around the existing equality and diversity legislation. 
There are lessons here about understanding the audience if communications are to have the effect you, and we, want to achieve.  It is also important in drafting new legislation and guidance that you do more than you have done in the past to manage the many intermediaries who work with the front line.  You need much firmer messages to those intermediaries.  

You need to produce short, clear guidance giving maximum freedom to schools on how they secure outcomes in terms of equality of opportunity for all.  You then need to make clear to intermediaries that it is not for them to elaborate or re-interpret the guidance.   Gold-plating, misrepresentation (due to misunderstanding or in pursuit of particular agendas) and over-monitoring at local level are key drivers of nugatory work and something for which central government needs to take responsibility and act to prevent. 
IRU response to the detail of some specific proposals 

In paragraph 5.10 you propose a “clear statement of the purpose” of a single public sector duty.  It is perhaps both surprising and symptomatic that no such statement currently exists despite the reams of statute and guidance  that have been published.   
Any statement needs to be short, to the point, and completely free from ambiguity.  Otherwise it will simply prompt nugatory debate and fruitless work.  On that basis we suggest you shorten your bullet points in 5.29:

· Retain “addressing disadvantage”
· Retain “fostering good relations between groups” (“within groups” is covered by the first and subsequent bullets)

· Drop “promoting respect” (in our day respect was something for an individual to earn,  today it seems to be something gang-leaders demand –  writing “promoting respect” into law is entering dangerous territory)

· Keep “meeting different needs”
· Drop “promoting shared values” (there is no common agreement in this country on which values are or should be shared and writing it into law will not make agreement happen – a great deal of time could be wasted on this which could be better used in schools). 

· Keep promoting equal participation.

IRU response to some of your specific questions

You ask in your summary of proposals in paragraph 5.10 whether the duty should apply to all public authorities.  In the body of the chapter you recognise that schools represent the greater proportion (one half)  of public authorities in England (though, and this is another communication issue, not a single school thinks of themselves as a “public authority” – a very strange term which has no currency beyond the law-making community, certainly not in the education world).  You recognise also that many schools are very small organisations with limited resource.  We are grateful for this recognition, which has been a long time coming amongst the equality lobby.  
We are clear that it is right that all schools, whatever their size, come within scope of equality legislation.   What is vitally important is that the legislation itself and the associated communications and guidance make crystal clear that compliance requires action that is proportionate 

By this we mean the legislation and guidance needs to make clear that action needs to be proportionate on two dimensions:

· First, that the risk that discrimination may take place (and in our view the risk in schools is low) and the risk that equality may not be promoted effectively (the risk here may be a little higher).  
· Secondly, action needs to be proportionate to the capacity of the organisation to act, given the many other demands (including many other statutory obligations) to which the organisation has to respond with its finite resource of money, time and expertise.  
You ask also whether the duty should be extended to cover other areas of discrimination – we are clear that it should.  If one area of unjustified discrimination is to be made illegal then there is no reason to exclude others.  
Given that organisations working with the public are likely to be much more familiar with discrimination issues in areas such as race and gender than in those of age, sexual orientation and / or religion or belief, you may want to consider whether you should phase the dates over a period of years during which legislation in these new areas comes into effect.   
Some particular reservations 

You propose in 5.10 (c) to require public authorities to identify priority race, disability and gender equality objectives.   We find this ambiguous.  Does this mean you intend every public authority to have at least one priority in each of these areas – if you add in other areas of equality then would you want priorities set in each of those also.  We object to this approach if that is what you intend.  

Instead we propose that you require public authorities to:

· scan their current processes and outcomes for signs of discrimination across all the dimensions of gender, race and so on 
· prioritise a limited, manageable, number of areas on which to take action

· make this part of the annual planning process

· review each year, making a positive decision either to change priorities on continue with those already in hand 
We regard this approach as essential.  It will involve less work and at the same time be more effective in securing the desired outcomes.  It is much more likely to embed equality in the day to day work of the organisation than requiring a “big bang” separate review every three years.
Your proposal to set out principles to inform action  
In 5.10 (e) you suggest the use of “four key principles”.  This is all theoretical.  You need to think through what this actually means in practice.  

First, you need to get the running order right.   The key principle by far is evidence – that needs to go first and it needs to state explicitly that it should be examined to see whether discrimination is occurring – the current wording in paragraph 5.44 assumes discrimination and disadvantage are taking place. For individual institutions that is an unwarranted assumption.  

On consultation and involvement we doubt you have the evidence to show that this has the value you claim for it.  It is very easy to say consult, it is far harder to get reliable information by doing so. Given the very wide range of stakeholders a school has you risk generating a great deal of largely nugatory work either confirming what a school already knows from more solid and readily available evidence or stirring up special interest groups with their own axes to grind.  
Unless you can offer schools proven and affordable methods of consultation then our firm view is that you drop this as a principle.  You might include it as one aspect of the evidential principle - an optional approach schools might adopt as part of their evidence gathering activities. 

On transparency we agree that the public should have ready access to a school’s equality objectives, plans and progress.  Information on how priorities were determined is yet more of the theoretical and controlling approach which has made current legislation such an ineffective burden – you need to let go.  This paragraph needs to be one quarter of its current length. 
The underpinning principle needs to be Capacity not Capability.  Schools should be able to show that: they have or can develop (through training or otherwise – under the new relationship with schools it is for them to decide how.   ) the capacity  to deliver the priorities they have selected  for the year ahead; and that the effort they propose devoting to this work is proportionate to the risk that if they did not make this effort discrimination or disadvantage would occur.

The focus here should certainly not be on staff training.  Over the past decades as equality law has expanded organisations have devoted massive resource in time and money to training staff on equality and diversity matters – the training has largely been of the “sheep-dip” variety where everyone gets the same.  The evidence that this training has had the intended effect is conspicuous by its absence.   
Implications of these proposals for compliance with existing legislation – action needed now
We are clear that these proposals have significant implications for current legislation.   It is unfortunate, though typical of government planning, that these proposals for simplification follow, rather than precede, the very recent introduction of new legislation around gender, disability, sexual orientation and so on.  This new legislation, together with the associated guidance produced by the equality commissions and central government departments, and elaborated by the many intermediaries who sit between government and the front line, is already generating massive amounts of work for which schools receive no resource.  There is little sign that this work will help schools offer the personalised learning that is the real key to giving everyone the opportunities to which they are entitled. 
We think it important that, in anticipation of new legislation and guidance, you send messages now to the public authorities covered by existing legislation that the front-line, including schools, look at discrimination and disadvantage in the round rather than producing plans and reports for each specific minority group covered by current legislation. These messages need to go also to intermediaries working with the frontline 

It is likely that we ourselves will send a message of this sort to schools. 

Finally 

In short, we support the move to a single law and a single duty.  We very much welcome the promise, repeated several times in the consultation document, that statutory obligations on the frontline will be “proportionate”.   It is that approach that will deliver real equality.  

We know that the concept of proportionality has been a feature of some existing equality legislation.  In practice government and intermediaries have been unable to make clear for schools what that means.  
We think it vital that this time you work closely with practitioners to make sure that legislation and guidance gives schools the right messages.  These should be about planning and accounting for work on equality through the new relationship with schools, not establishing additional, parallel arrangement, using appropriate evidence (without government stipulating what that evidence must be), identifying  a limited number of equality priorities at any one time, setting out action in short, simple entries in their school plan to address those priorities, and applying proportionate resource (measured  as set out in this letter) to work on those priorities.  
You need to make clear to schools and intermediaries that doing the above will constitute compliance.  A feature of current legislation is that it is hard for a “public authority “ to understand whether or not they are in compliance. 

I am copying this letter to the Secretary of State for Children, Schools and Families, to officials in that Department and to the Workforce Agreement Monitoring Group. 
I and my colleagues on the IRU would welcome a response to each of the points we make above.
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Dr Chris Nicholls 

IRU Chair
