

Draft Response to the Consultation Document ‘A Framework for Fairness’, on the Single Equalities Bill

Gallant2000 Ltd believes that the requirement for a comparator in discrimination cases is desirable. However the onus for the identification and establishment of an actual appropriate comparator should not lie with the individual claiming discrimination. A hypothetical comparator must be admissible. 

A single definition of disability discrimination would be welcomed buy Gallant 2000Ltd in principal. We believe it would simplify a currently complex situation and would therefore result in increased accessibility and understanding of the law. However, our response is obviously dependent on the nature of a single definition. Gallant 2000 Ltd would welcome the opportunity to engage in the drafting process of such a significant part of future legislation. 

Our response to the proposed single objective justification test is the same as in the previous paragraph. 

Gallant 2000 Ltd also believes that a revised definition of disability is necessary for equalities legislation to be effective. The current definition is still rooted in a medical model and is incongruent with a human rights and equality perspective. 

Discrimination by association and/or perception has a significant impact on the lives of many disabled people and Gallant 2000 Ltd would welcome the inclusion of it as an explicit concept, contrary to the proposal in the green paper. Discrimination by association and/or perception impacts on our relationships, social inclusion and sense of self-worth.

Gallant 2000 Ltd cannot support the proposal to continue the non-appliance of indirect discrimination law in the case of disability when it is relevant to cases concerned with race, gender etc. We believe that an equalities bill that is proposing the legal protection from indirect discrimination for some groups of people but not all groups does not promote equality. 

Gallant 2000 Ltd supports the idea of the Commission for Equality and Human Rights having the power to conduct inquiries into discrimination claims. However, we believe that, in cases where the outcome decisively judges there to have been a clear breach of equalities legislation, a penalty rather then simply a “cooperative approach”, should occur. In the case of disability discrimination, we still see many examples of positive action plans not being carried through and we believe that, unless penalties (including adverse publicity) can be administered, positive action will continue to be slow.

We support the proposal to introduce a single threshold for the point at which the duty to make reasonable adjustments is triggered in the case of disability discrimination. We agree that the threshold should be changed to the lower of the two currently enshrined in law so that the single threshold becomes “substantial disadvantage” in all cases. We would however need the definition of “substantial” to be clearly worded.

We support the retention of all disability related exceptions as listed in Annex A (1) of A Framework For Fairness and the removal of exceptions in table B of the same Annex. 

Chapter 2 – Goods, facilities and services, and public functions

Gallant 2000 Ltd generally welcomes the streamlining and harmonising of provision by public authorities with the provision of goods, facilities and services by private service providers. However, we believe that the Disability Equality Duty is an essential tool in the framework for creating equality for disabled people. Although still in its infancy, the extent of change already noticeable, measurable and experienced by disabled people is significant. We are extremely concerned about the proposal to weaken the potential development of good practice by replacing ‘duties’ with ‘principles’. 

Many public functions are crucial to the lives of disabled people, including access to direct payments and other public functions that are fundamental to independent living. Equal access to health services is still not a reality and history has clearly shown that compliance with initiatives that promote disability equality are only effective on a widespread and sustained basis if they are mandatory. If it were not necessary to require compliance through a legal framework we believe the disability equality duty would not have been created and implemented in December 2006. It is, in our view, essential that this duty is not eroded and/or removed before it has had time to be effectively implemented, monitored and evaluated.

Gallant 2000 Ltd believes that principles are extremely difficult to monitor and, although easy to enshrine in proactive publishable statements, are not necessarily translated into positive action. We would welcome the strengthening of the current Disability Equality Duty by the addition of ‘principles’ to ‘underpin effective performance of public sector duties’ but only in addition to current public sector duties. 

Chapter 3 – Equal pay

Gallant 2000 Ltd believes that the section on equal pay should be extended to all groups of people, including disabled people. Comparators who are not disabled should be permitted on a proportional basis if no actual comparator can be found. 

For example, if a disabled person is employed in a supermarket to stack shelves while non-disabled people stack shelves and assist customers, the pay for the proportional amount of stacking shelves and assisting customer carried out by the non-disabled person should be equal to that of the disabled person.

PART TWO – MORE EFFECTIVE LAW 


Chapter 4 – Balancing measures

In answer to the question “What evidence is there of the extent to which the current ‘positive action’ provisions are being used?” (Pg 72), Gallant 2000 Ltd would like to draw your attention to the increased use of Disability Now (published by Scope) by employers to advertise job vacancies.  Some employers are also using other newsletters, magazines and websites targeted at disabled people. These initiatives have been successful in increasing the amount of applications received from disabled people and in raising the expectations of many disabled people for potential employment prospects. 

However much more ‘positive action’ could take place in both the public and private sectors. Gallant 2000 Ltd believes that the extent of traditional, widespread lack of equality between disabled and non-disabled people will only be successfully and significantly redressed through a legally enforceable duty to implement positive action procedures wherever there is an unreasonably, disproportionately low number of disabled people. 

This should sit alongside effective equality impact assessments, which we do not believe should be windswept in the case of disability equality at this early stage in our journey towards equality with our non-disabled peers.

We recognise that ‘positive action’ is very different to positive discrimination, which we do not support (other than the House of Lords use of the term in their definition of ‘reasonable adjustments’), as it promotes tokenism rather than good practice. 

We do however support the proposal to legislate for a wide variety of creative good practice in terms of positive action initiatives. We would also deem it necessary for the clear creation of positive guidelines in relation to positive action for disabled people and an ongoing and updated source of information for those undertaking such action. 

We believe that extending measures to meet special and/or specific needs in education, training, and welfare or ancillary benefits as part of balancing measures is desirable and we support this proposal.

Gallant 2000 Ltd agrees that the increase in the number of MP’s who are women is due largely to the positive action taken over the past few years. 

We believe it is now time to introduce similar positive measures to all groups of under represented groups of British people and those with permanent and/or long term residency in Great Britain.

Chapter 5 – Public sector equality duties

Gallant 2000 Ltd strongly believes that the merger of public sector duties into one single duty is not in the best interests of disabled people and therefore opposes this proposal. As stated above, equality between disabled and non-disabled people has been and remains extremely limited and the extent to which public sector organisations struggled to draw up a disability equality strategy by December 2006 is indicative of the need to keep a separate and specific focus on disability equality as a way of identifying positive action.

We do not believe that the proposed statement of purpose goes as far as the current disability equality duty and we do not wish for any wearing away of duties currently applicable. 

For example, “taking steps to involve excluded or underrepresented groups in employment and decision making…” clearly removes the duty to engage with disabled people through the development, monitoring and implementation process of disability equality schemes. The engagement with disabled people has, though still tokenistic in many areas, begun to enable genuine barriers to equality to be identified. It has begun to create a change in culture and is beginning to enable non-disabled people to identify disabled people as “experts” in the journey towards equality.

Similarly, the proposal to consult and involve ‘service users and their representatives’ (5.44) is a less proactive step than the current requirement to engage with disabled people. People deemed to be our representatives have been consulted throughout history, a situation that has not led to our increased equality. 

In terms of the identification of priorities, this is covered by the current disability equalities duty by the commitment to a published timetable for the implementation of proposed positive action. We believe that history demonstrates that the needs of disabled people have usually remained unmet, while employers and service providers focus on the needs of higher profile groups. We therefore have no confidence in the proposal to implement priority strands through a single public sector equality duty. We strongly advise that the disability equality duty remains separate and distinct until such time as we have clear and substantial evidence that equality between disabled and non-disabled people is becoming a reality. 

We believe the disability equality duty should be regularly monitored and that progress should be reviewed at least every 3 years. 

Gallant 2000 Ltd understands and appreciates the need for proportionality when looking at the extent of changes that it would be appropriate for an organisation to make. We are used to discrimination being justified as ‘reasonable’ on similar grounds to the proportionate test. However, we believe the ‘reasonableness’ of this part should include an assessment of the extent of the unequal treatment caused.  The underlying principal must be that inequalities are wrong and are not justifiable other than in extreme cases. We believe that government should assist organisations to remove disabling barriers in cases where they genuinely cannot afford to independently.

Gallant 2000 Ltd welcomes the proposal to draw up national strategic equality outcomes for widespread implementation by public sector bodies. These must be drawn up with the full engagement of relevant stake holders and we would welcome the opportunity to advise government and/or the Commission for Equality and Human Rights in the compiling of relevant and appropriate strategic outcomes with reference to disability equality.

It is our belief that the disability equality duty should be extended to include all public authorities, including all schools and museums. Again, it should be viewed proportionately but we believe there should be some level of subsidy available from the government to support and encourage smaller organisations to engage in positive action. 

Despite our belief that the disability equality duty should not be include by a single, weaker equality duty, Gallant 2000 Ltd would welcome the introduction of requirements to consider certain equality duties around age, sexual orientation and religion or belief. 

Many disabled people experience multiple oppression and there is anecdotal evidence of disabled people experiencing significantly less favourable treatment from public bodies on the basis of their age, religion or sexual orientation. 

In answer to the question concerning a timescale for the introduction of a single equality duty, we repeat our advice to retain a separate strand for disability equality until such time as it is no longer needed. We are so far from a widespread societal understand of disability discrimination that likening it to other forms of discrimination is not constructive or helpful. 

And as to whether public authorities should be given the option to develop good practice before it becomes a legal requirement, we say yes although this should not be used to delay the introduction of legal requirements. 

Gallant 2000 Ltd has significant concerns about the proposal that the Commission for Equality and Human Rights be singularly responsible for dealing with breaches of equality duties no matter what the breach entails. Although we have no reason to doubt the competence of the new commission, we are concerned that only the clearest and most significant cases will reach the commission. We would like to see proposals that empowered and supported people and/or local organisations to be part of a monitoring and enforcement process. The current public service inspectorate should then have more power to influence change and to work with individuals who are experiencing public sector provision at a grass roots, day to day level. We also believe that a multi-stage enforcement process should carry stronger incentives and penalties than a compliance notice after the Commission has deemed a breach to occur. 

Chapter 6 – Promoting good equality practice in the private sector 

Gallant 2000 Ltd believes that the notion of a “light touch approach” is not going to be enough to increase the numbers of disabled people openly and actively employed in the private sector, or to significantly reduce the extent of disability discrimination still occurring on a daily basis. 

Many people in the private sector still have little or no experience of being with a disabled person on a regular basis and, without comprehensive and effective disability equality training, will continue to struggle to identify whether or not they are developing and applying good practice in relation to employment procedures and service provision.

It is our belief that a cultural shift is needed. We need to move beyond a society in which good practice is rewarded with symbols to place above the door of premises where a diverse workforce operates free from discrimination. 

This should be encouraged of course, but should no longer be considered as anything other than right and ordinary. Anything less than this should be required to go further. Teachers are no longer awarded for not hitting their pupils and we believe employers should no longer be rewarded for not oppressing employees. 

We would therefore welcome the introduction of a accredited compliance tool, accompanied by a clear set of minimum standards. 

Chapter 7 – Effective dispute resolution 

Gallant 2000 Ltd believes that mediation and recourse to Alterative Dispute Resolution can be highly effective and desirable in some discrimination cases. Traditionally however it has been very difficult for those who have experienced discrimination to recognise and report their experiences, let alone carry a case through to a formal complaint process. We believe that prior to any dispute process, a free advice and/or advocacy service should be available for individuals who have experienced discrimination. 

Gallant 2000 Ltd if an order to change any discriminatory practices only supports the use of an Alternative Dispute Resolution service and/or procedures can be given. An action plan for constructive change should be part of the compulsory requirements on any business, individual and/or organisation that is found to have acted in a discriminatory manner. 

We do not support the idea of reducing the number of courts to enable expertise in discrimination cases to be established. This would discriminate against disabled people who may be unable to travel significant distances, as well as resulting in increased travel costs. We do not object to the formation of judges and legal experts who specialise in discrimination cases but would suggest that they move around the country on a sessional basis. 

The alternative option is to increase the understanding and the interpretation of discrimination law. The single equality bill is proposing to simplify the law. We believe that if judges are unable to appropriately hear discrimination cases due to a lack of expertise, the law requires further simplification. 

Further to this, we believe that access to courts and the justice system for disabled people is in urgent need of improvement. This is a public facility that is currently inaccessible to many disabled people who encounter many barriers within the justice system. This should be addressed urgently as an equality issue of the utmost significance. 

Gallant 2000 Ltd recognises the disparity between the way in which disability discrimination education cases are dealt with in England, Wales and Scotland. We believe the proposal to allow such cases to be heard in Scottish Additional Support Needs Tribunals makes sense and we support this proposal. 

We do not and cannot agree with the proposal to omit the option for class or representative actions to be brought in the area of goods and services. We believe the capacity to bring class actions would reduce the fear and reality of victimisation and would minimise the amount of actions potentially brought by individuals. We support the notion of representative actions and feel that individuals would be encouraged and supported to identify discrimination more effectively than if faced with the only option of bringing a discriminatory case in an isolated manner. 

Gallant 2000 Ltd is concerned about the situation facing disabled people who experience multiple discrimination. In many cases it is easy to establish the cause of the discrimination but, in some cases, the root cause of unfair treatment is difficult to identify. 

For example, a ethnic minority woman who uses a wheelchair may experience a different level of treatment from her manager to all her co-workers but, without overt name calling it may be very difficult to establish why her manager is treating her differently. We would welcome the establishment of a resource, or service, to which those who experience multiple discrimination can turn for support and advice about how to proceed. Many people could benefit from this service, including those who are harassed and/or bullied in ways, which do not directly relate to a specific protected action. 

PART 3 – MODERNISNG THE LAW 

Chapter 8 – The grounds of discrimination

Gallant 2000 Ltd welcomes the proposal to remove the list of ‘capacities’ from the definition of disability. It has been misunderstood, unnecessary and its removal would simplify the qualifying criteria. We are concerned however by the statement that disability discrimination law should protect ‘only those people who are disabled in the generally recognised sense of that term, because they have a long-term or permanent impairment’. We do not want anyone who is covered by the act now to not be covered in the future. 

We would like to see the modernisation of the law with the inclusion of two new areas of disability discrimination: genetic predisposition and impairment based prognosis. Regarding genetic predisposition, it is stated in the ‘Framework for Fairness’ consultation document that ‘legislative measures should be debated and considered carefully in the future, as and when justified by the emergence of any discriminatory practices in this area’. 

We believe the time for debate and serious consideration is here. The speed with which genetic research is providing our society with reasons to reject, remove and avoid people with genetic predispositions is frightening to many people. In the consultation document ‘A Framework for Fairness’, it is stated that ‘we want our institutions to work in a way which prevents unfairness happening in the first place, rather than addressing it after the event through litigation by individuals.’ At the moment anyone who experiences unfair treatment because of having or being assumed to have a genetic predisposition has no legal protection. We believe that genetic research is endangering the equal status of people with genetic predispositions and we consider it essential to give legal protection to this group before they have to experience the inevitable discrimination that will occur if it is not prohibited. 

We would also welcome the prohibition of discrimination based on impairment specific prognosis. Many insurance agencies refuse cover or demand extremely high premiums based on the prognosis for a specific impairment. 

Many individuals experience the same impairment very differently and live without the predicted symptoms and/or significant impairments. The negative impact of prognosis is often more serious than the reality of the impairment and we believe that, when the impact is deemed to be discriminatory, it should be non-permissible in law. 

Chapter 9 – Age discrimination beyond the workplace 

Gallant 2000 Ltd believes there is a case for legislating to protect people from unnecessary age related discrimination. We are particularly keen to see older people given the legal protection from patronising attitudes that are so prevalent in our ageist society. We believe that older disabled people are particularly vulnerable to age related discrimination and we would urge you to move beyond current government initiatives and provide a framework for fairness in relation to older and young people. 

Chapter 10 – Gender reassignment

Gallant 2000 Ltd cannot accept any legal justification for the justification of discrimination on the basis of gender reassignment.

Chapter 11 – Pregnancy and maternity

Gallant 2000 Ltd has no comment to make on this chapter. 

Chapter 12 – Private clubs and associations

Gallant 2000 Ltd welcomes the proposal to continue permitting clubs and associations that can admit disabled people only and impairment specific groups. This is crucial for a variety of reasons, including peer support and the celebration and perpetuation of our culture as disabled people.

Chapter 13 – Improving access to and use of premises for disabled people 

Gallant 2000 Ltd welcomes the proposal to extend legislation to cover the common areas of rented accommodation. The only difference we would like to see to the conditions proposed is a requirement from the landlord to remove any adaptations from common areas only if necessary when the disabled person no longer rents part of the property. We do not believe there is any reason to promote the rendering of common areas inaccessible or less accessible purely due to the main or only user of the adaptation no longer needing it to be in place. 

Chapter 14 – Harassment

Gallant 2000 Ltd believes that everyone should be protected from harassment under the current definition of the word. The current situation regarding the legal protection of disabled people is unnecessary complicated and we consider this an ideal opportunity to consolidate the variety of ways in which the harassment of disabled people is currently prohibited. We would support the application of legal protection in both open and closed environments. 

We consider freedom of speech to be a fundamental ethical necessity to our society but do not consider this to be threatened by the protection of individuals from harassment. 

In addition 

It is stated in the ‘Framework for Fairness’ consultation document (pg 4) that ‘There will be special arrangements to ensure that the Single Equality Bill is tailored to the needs of Scotland and Wales.’  We would like further details on how these ‘special arrangements’ relate to the specific, varied and diverse needs of disabled people in Scotland and Wales, many of who experience discrimination and lack of equality on a regular basis. 

And finally

It is stated in the ‘Framework for Fairness’ consultation document (pg 4) that ‘Contact with stakeholders will continue during and after the consultation period as the proposals are further developed and refined.’ 

Gallant 2000 Ltd would like to be involved in this process as a stakeholder.
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Gallant 2000 Ltd We are a user-led social enterprise who support and supply services to the public and third sectors, focusing on the issues of Social Inclusion, Equality, and the Equality threads (disability, age, religion and belief, sexual orientation, race and gender).

