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Response of Fair Play South West to the Discrimination Law Review and proposed single equality bill
Fair Play South West (FPSW)

Fair Play South West is the gender equality network for the South West of England and, as such, is a member of the cross strand organisation, Equality South West (ESW). The objective of the network is to provide advice and expertise on gender equality issues to ESW, the other strand equality networks and partner agencies/organisations in the private, public and third sectors. It also provides a mechanism for these partners to engage in consultation with practitioners and women more generally on gender equality policies and practice. It has a large database of contacts, both individuals and organisations.
Fair Play South West is also a campaigning organisation for women’s equality, seeking to influence policy and practice through events and comment, and provides income generating services (such as training and equality assessments) to organisations on request. It is managed by a small informal Board of volunteers with the support of ESW (and a part time consultant coordinator when resources allow).

Basis of this response

1. A database of contacts has been consulted on this response, which has been approved by the FPSW Board.

2. We support the submission of ESW; these comments are in addition and relate to gender equality aspects of the consultation.

3. We start from a position of having welcomed the statutory Gender Duty on public authorities which came into force in April of this year. Whilst this new Duty has yet to be proved effective in practice, it is considered to have some strengths over and above those in the prior Duties on Race and Disability; we expect any single Duty to at least retain those strengths and to include elements from the other Duties which are more beneficial. The Duty is discussed further in Appendix 1.

4. We note that equal opportunities for women have not been achieved by practice in relation to current statute and that progress has stalled. We are therefore expecting the new single equality Bill to provide enhanced protections and rights for women by levelling up all existing laws to the best of each or, where necessary, better. 

5. In particular, the persistent gender pay gap is a key indicator of a number of different aspects of inequality and discrimination as well as being a direct cause of economic inequality. 

5.1. This persistent gender pay gap varies across the country; in the South West (SW) on average it is slightly higher than in England as a whole, but more importantly across the region it varies from nearer the England average in the poorer parts of the region to over 30% in the wealthier parts. We note that, in parts of the SW where there is a preponderance of low paid jobs, the biggest single cause of recent reductions in the pay gap has been the establishment of and regular increase in the Minimum Wage and wish to see a requirement enshrined in the new statute for the Low Pay Commission to equality impact their recommendations
. 
5.2. Work traditionally done by women is low paid and undervalued relative to that traditionally done by men. We wish to see the law and its enforcement strengthened: to allow “class action” in equal value claims; to remove employer get-out clauses; to require all employers in all sectors to have equal pay audits, assessments, action plans and reporting; to enable Trade Union representatives to support CEHR enforcement activities.
5.3. Within sectors, whether traditionally done by women or men, the majority of higher paid jobs are persistently taken by men. As well as requiring audits (see 5.2 above), we wish to see the law regarding flexible working strengthened: to be a right for all employees, with a requirement on employers to redesign jobs to enable this if necessary; to give full time rights to part time workers. Further, equal pay audit requirements should include access to training, assessment of appraisal schemes and other aspects (such as workplace culture) which may be preventing women from applying for higher paid jobs.
5.4. Job segregation is a persistent cause of the gender pay gap. We wish to see the Gender Duty and its enforcement extended to agencies which provide education, training, information, advice and guidance, to ensure that girls and women are encouraged to enter male dominated sectors. We note that such Duties will be effective only if they are accompanied by relevant PSA targets.
6. Our answers to relevant consultation questions are given in Appendix 2. Generally, we are disappointed in the tone of the questions which implies a lack of intention to make progress with this legislation, or even to level up to the highest standard of existing protections and rights. 
6.1. We wish to see a single Bill which applies the same high standards to each of the seven strands (including a separate strand for transgender people), only needing to make specific reference to a particular strand where common sense requires it (for maternity leave, for example).
6.2. We wish to see the aims, objectives and general principles of the Bill spelt out clearly, as in Part 1 Clause 3 of the Act establishing the CEHR
, and Lord Lester’s 2003 Equality Bill
, for example. We particularly support the principles suggested by Lord Lester in Part 1 clause 2 of his Bill.
Jackie Longworth

Chair, on behalf of Fair Play South West

Appendix 1: The Gender Duty & Proposed Single Duty

We are influenced by the excellent paper by Sandra Fredman and Sarah Spencer discussed at the meeting of the Equality and Diversity Forum of April 2007
. 
We support their Section 3 on reformulating a single Duty, particularly in the following respects:
a) The Duty should be action-based, outcome focussed and progressive. It should not be about paying “due regard” but should be about achieving things, including equal pay.

b) The Duty should require the elimination of unlawful discrimination, unfettered by issues of proportionality or the bringing of individual cases.

We support their Section 4 on defining equality of outcomes, as well as defining equal opportunities. In particular we wish to see the following definition / aim in the new Bill:
‘An equal society protects and promotes equal, real freedom and substantive opportunity to live in the way people value and would choose so that everyone can flourish. An equal society recognises people’s different needs, situations and goals and removes the barriers that limit what people can do and be. There is respect for the equal dignity and worth of each individual and each individual has an equal opportunity to participate in society regardless of their race, gender, age, disability, sexual orientation, religion or belief’

We are concerned that the consultation questions on the Duties raise issues which ought to be givens:

1. In a single equality Bill it should be automatic that a single Duty would apply to all 6 (or 7 if Transgender is separate) strands.

2. It should be assumed that the single Duty will raise standards for all to those of the current best, as a minimum.

3. Making things easier for employers should not be the over-riding aim of any changes – the easy things towards equality have already been achieved.
4. The current general and specific duties in the Gender Duty should not be watered down. We accept that the wording and interpretation of these should be improved to make them more outcome based than process based. However, as a minimum, Authorities should be required to 

1. Conduct a baseline assessment of the current situation and diagnose causes of any discrimination or inequality identified 
2. Consult and involve affected parties, a specific duty because of the importance of participation not only as a means to better decision making but as an equality goal in its own right

3. Set out, in a current action plan and, crucially, reflect in the organisation’s operational or business plan, the proposed ‘necessary and proportionate steps’, and proposed timescale for implementation

4. Implement the plan 
5. Assess the potential impact of new policies or services on equality, where initial screening suggests impact could be significant

6. Monitor and make public the baseline assessment, action plan and annual progress in the authority’s ‘progressive realisation of equality’ across the equality strands.
We believe the Duty should explicitly recognize the role that procurement can play in influencing the private and third sectors to promote equal opportunities. The Equality Review has proposed that a further step be obligatory on public bodies: that they should have to require suppliers and contractors to adopt the same equality principles under which they operate under the public duty – analysing the needs of different groups, for instance, and monitoring provision.
 This requirement, which could substantially enhance the impact of the public duty, could be in the primary legislation or included as a specific duty in the regulations and within its monitoring requirements.
On enforcement, we believe that this should be through a combination of public transparency and accountability and inspection by agencies. 

Members of the public including service users cannot easily challenge local bodies on the delivery of equality now because there is little transparency on performance. The specific duty which we propose would require each authority to make public its baseline assessment of equality outcomes, its action plan and progress across the equality strands. It is also suggested that a code of practice could specify a common format for monitoring to ensure transparency and ease of comparison. This should enable the public to assess whether an authority is genuinely making progress, not hiding a lack of progress within data too complex to interpret. 

The Equality Act 2006 has given the CEHR a broader range of enforcement tools in relation to the positive duties, recognising that Judicial Review and formal investigations alone for the general duty are expensive, while the use of compliance notices is an inflexible means to enforce the specific duties. Thus the CEHR has the power to assess the extent to which an authority has complied with the duty (S31), and to require information from the authority for that purpose (perhaps prompted by concerns identified by an inspectorate or by data made public under the authority’s specific duties). The CEHR must subsequently publish a report on its assessment and the findings can be taken into account by a court or tribunal.
Finally, we note that violence against women, and particularly domestic rape, remain significant issues disadvantaging women and would wish there to be specific duties on relevant public authorities to improve the performance of the criminal justice system in getting cases to court and securing convictions.
Appendix 2 – Responses to Relevant Questions
In responding to these question we note our disappointment and concern at their tone which is very negative in terms of making progress in equalities practice through higher standards in legislation.
Part 1: Harmonising & Simplifying the Law
1) Harmonisation should be achieved by providing the same level of protection and rights for all strands, at least. levelling up to the best in each of the current laws. Thus, for example:
a) Yes, extend indirect discrimination protection to transsexual people;

b) Yes, harmonise the definition of indirect discrimination (to the highest standard);
c) Yes, adopt a harmonised approach to public functions, goods & services across all grounds.

2) Simplification should be achieved by minimizing exceptions, removing those in current legislation which lead to a lesser standard of protection in one strand compared with others.

a) No, there should not be “genuine service requirement” test; the only grounds for allowing discrimination in treatment is if there is a benefit to the person receiving different treatment, and they would otherwise be relatively disadvantaged.

3) Equal pay provisions should be brought into the Bill and enhanced in the ways described in the main text of this response.

a) No, the requirement for an actual comparator should not be retained;

b) No, the judgments based on existing law should not automatically be brought into a new, enhanced law. 
Part 2: More effective Law

4) The new expression “Balancing Measures” is confusing and the expression “positive action” has become better, though not fully, understood. Thus for example:  
a) We wish to see wording such as the following from the General Principles of Lord Lester’s 2003 Bill:

“(1) Any provision of this Act must be given effect to in accordance with the

following general principles—

(a) this Act is not to be construed as permitting or requiring any step that

seeks to remove or reduce inequality, or to eliminate discrimination, by

levelling down;

(b) that, in appropriate circumstances, promoting equality may require

more than treating different individuals in the same way as each other

or may require the accommodation of difference;

(c) that the need to take steps to correct conditions of disadvantage which

arise from discrimination on any of the prohibited grounds may require

the taking of special measures of general application (for example, the
adoption of practices that encourage participation in certain activities,

the improvement of access to opportunities or benefits or the

modification or abandonment of practices that restrict or impair such

participation or access).”; 
b) The concept of reasonable adjustment should be extended to cover all groups (for example for the employment of women in a male-dominated occupation);
c) Yes, allow wider “measures” to allow more rapid progress towards redressing representation and disadvantage;

d) Yes, allow all protected groups to benefit from measures to meet particular needs in relation to education, training and welfare or other benefits (provided that these do not directly disadvantage other groups);

e) The CEHR should be empowered to police positive action programmes where it is thought that they may be disadvantaging other groups or failing to be proactive enough.

f) Positive action in the selection of candidates should be extended to a wider range of public activity beyond political parties to, for example, appointments to public bodies;

5) Our views on the public sector Duties are given in Appendix 1. Thus, for example:

a) Yes, the current three Duties should be replaced by a single Duty;

b) Yes, the single Duty should cover all the strands equally;

c) No, priorities for action should not be allowed where these priorities lead to a hierarchy of disadvantage; priorities for actions within each strand should be allowed only on certain criteria favouring the biggest impact rather than the lowest cost;
d) The principles of consultation & involvement and transparency should be required absolutely, not subject to a “proportionality test”;

e) Yes, the single Duty should apply to all public authorities and those delivering public services, including Agencies and private and third sector organizations;

f) The single Duty should be implemented with the Legislation, and, yes, public authorities could be (and many are) working towards it now;

g) As well as public service inspectorates others, such as Trade Union representatives, should be given a role of assessing compliance and liaising with enforcement agencies;
h) The requirement to use procurement to improve private and third sector performance on equalities should be part of the legislation on the Duty, not left to guidance.

6) Our views on the private sector are summarised in the main text. 

a) There should be a statutory requirement on all employing organisations to conduct equal pay audits and equality assessment; the detail required should reflect the size of the organisation and there should be specific help available for very small organisations; 

b) The development of an equality check tool may be useful, but the term “light touch” does not convey the seriousness or importance of the issue of ongoing discrimination in the workplace; the tool should be simple and easy to use and specific help in its use should be available for very small organisations.

7) Whilst encouraging measures to enable disputes resolution outside courts and tribunals, there should be simple access to legal remedy for individuals and organisations in discrimination cases. Thus:

a) The approach to legal remedy should be via a tribunal system for goods & services as well as employment, by enhancing goods and service expertise in the tribunals;

b) Representative and class actions for discrimination cases should be allowed both within and outside the workplace;
c) Yes, more needs to be done to improve the treatment of multiple discrimination claims when resolving disputes (and in other aspects of the legislation such as the Duty)

Part 3: Modernising the Law

8) The Law should be modernised to make a step change in the rate of progress towards equal opportunities and absence of discrimination for all. There should be a statement of aims and objectives along the lines of that in Lord Lester’s 2003 Bill:
“1 Purpose of Act

(1) The purpose of this Act is to facilitate both the promotion of equality and the

elimination of unfair discrimination so as to ensure that persons do not suffer

detriment or are not denied opportunities or benefits for reasons related to one

or more of the following grounds—
(a) age;

(b) colour, race, nationality or ethnic or national origins;

(c) disability;

(d) family status;

(e) gender reassignment;

(f) marital status; 
(g) pregnancy;

(h) religion or belief;

(i) sex;

(j) sexual orientation.

(2) Accordingly—

(a) ….. this Act makes it unlawful for any person to engage in certain

kinds of behaviour towards others (in particular discrimination,

harassment or victimisation);

(b) ….. this Act imposes requirements on public bodies, employers

and other persons to take measures with a view to making progress
towards achieving the goals of the promotion of equality of

opportunity, the elimination of discrimination and the promotion of

good relations between members of different racial groups;

……….

 (d) ….. this Act provides for conciliation, references to a tribunal and

other measures to secure that the provisions of this Act are observed.”
9) Age discrimination protection should extend beyond the workplace, as with the other grounds, with suitable allowance for “special measures” as discussed above. If this is done there should not be need for the age-specific special terms suggested by the questions.
10)  Gender reassignment should be treated no differently from other grounds for discrimination, specifically the exclusions in the questions should not be made.

11)  Education should not be excluded from provisions in this act, including pregnancy and maternity.

12)  Clubs and Associations should be subject to the Law, on the basis that all groups should be covered and that clauses on special measures and allowing beneficial difference of treatment should cover the points made in the questions.

13)  Disabled people should not be made to pay for access to their homes where the properties are not owned by them.

14)  Under a single Bill with no hierarchy of disadvantage, harassment should be illegal on all grounds outside the workplace as well as inside. Harassment should be defined so as not to prohibit statements of opinion which are not threatening or undermining.
� See Recommendation 28 of the report of the Women and Work Commission  “Shaping a Fairer Future”


� � HYPERLINK "http://www.opsi.gov.uk/acts/acts2006/60003--b.htm#1" ��http://www.opsi.gov.uk/acts/acts2006/60003--b.htm#1� 


� � HYPERLINK "http://www.parliament.the-stationery-office.co.uk/pa/ld200203/ldbills/019/2003019.pdf" ��http://www.parliament.the-stationery-office.co.uk/pa/ld200203/ldbills/019/2003019.pdf�  


� � HYPERLINK "http://www.edf.org.uk/news/A%20Single%20Equality%20Duty%20-%20EDF%20Seminar%20Paper%20April%202007FINAL.doc" ��http://www.edf.org.uk/news/A%20Single%20Equality%20Duty%20-%20EDF%20Seminar%20Paper%20April%202007FINAL.doc� 


� Equality Review final report op cit page 118











