
A Framework for Fairness:

Proposals for a Single Equality Bill for Great Britain
Response Form

We welcome your views as part of the consultation.  For convenience, this preformatted response form sets out all the questions in the main consultation document.  It can also be downloaded from www.communities.gov.uk/index.asp?id=1017165.

Should you wish to use the form, it should be returned, once completed, to:

Kate Hepher

Discrimination Law Review Team

Women and Equality Unit
Communities and Local Government
Zone C1, 2nd Floor Ashdown House
123 Victoria Street
London
SW1E 6DE 

Kate.Hepher@communities.gsi.gov.uk
Fax No.: 020 7944 0602

Tel No.: 0207 944 8330

The consultation closes on 4 September in 2007. Please let us have your response by that date. 

When responding, it would be helpful if you could provide the following information.

Please fill in your name and address, or that of your organisation if relevant.  You may withhold this information if you wish, but we will be unable to add your details to our database for future consultation exercises.

	Name 
	Dr Catherine Barnard and Professor Simon Deakin


	Organisation (if applicable)
	Faculty of Law, University of Cambridge


	Address
	University of Cambridge, West Road, Cambridge


	     


	Postcode
	CB3 9DE


Confidentiality

Under the Code of Practice on Open Government, any response will be made available to the public on request, unless respondents indicate that they wish their views to remain confidential.  If you wish your response to remain confidential, please tick this box and say why.   If we receive a request for disclosure of the information we will take full account of your explanation, but we cannot give an assurance that confidentiality can be maintained in all circumstances.  An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.

I would like my response to remain confidential: 

	 FORMCHECKBOX 



Please say why

	     


You or your organisation
Q(i) 
In what capacity are you responding?

As an individual (if so,  please go to Q1 in the main comments section)

	X



[image: image1]
On behalf of an organisation (if so, please go to Q(ii) below)

	 FORMCHECKBOX 



As an employer (if so, please go to Q(iii) below)

	 FORMCHECKBOX 



Other (please specify) 

	     


Q(ii)
Is your organisation

(please tick the boxes that apply to your organisation)

	 FORMCHECKBOX 



A local authority (including health authority)
/ organisation




	 FORMCHECKBOX 



An equality lobby group or body




	 FORMCHECKBOX 



A statutory body

	 FORMCHECKBOX 



An organisation representing employers

	 FORMCHECKBOX 



An organisation representing financial institutions





	 FORMCHECKBOX 



A professional association 

	 FORMCHECKBOX 



A university

	 FORMCHECKBOX 



A college of further education

	 FORMCHECKBOX 



A trade union/staff association 

	     


Other – please specify

Q(iii) 
If responding as an employer, how many people do you employ?

	 FORMCHECKBOX 



Between 1 and 14 employees

	 FORMCHECKBOX 



Between 15 and 49 employees

	 FORMCHECKBOX 



Between 50 and 249 employees

	 FORMCHECKBOX 



250 employees or more

Q(iv)
If responding as an employer please indicate which sector best describes you:

	 FORMCHECKBOX 



Legal services

	 FORMCHECKBOX 



Construction and/or building design

	 FORMCHECKBOX 



Communications

	 FORMCHECKBOX 



Wholesale and retail trade

	 FORMCHECKBOX 



Leisure – hotels, restaurants, pubs

	 FORMCHECKBOX 



Leisure – cinemas, theatres, museums

	 FORMCHECKBOX 



Leisure – other

	 FORMCHECKBOX 



Distribution/transport

	 FORMCHECKBOX 



Financial and/or business services

	 FORMCHECKBOX 



Electricity, gas and water supply

	 FORMCHECKBOX 



Advice and/or information services

	 FORMCHECKBOX 



Public administration

	 FORMCHECKBOX 



Education/training

	 FORMCHECKBOX 



Health and social work

	 FORMCHECKBOX 



Charity/voluntary work

	 FORMCHECKBOX 

	     


Other (please tick box and specify)

Proposals for a Single Equality Bill for Great Britain 

The main consultation document addresses various proposals and options for changing discrimination law in order to create a clearer,  more streamlined equality legislative framework, which produces better outcomes for those who currently experience disadvantage.   The following questions are reproduced from the main document, in the order and with the same numbering in which they appear there.   In addition, you are asked for your comments generally on the estimated provisional costs and benefits, as shown in the Initial Regulatory Impact Assessment and the Equality Impact Assessment.

Part 1 – Simplifying the law

Chapter 1:  Simplifying Definitions, Tests and Exceptions and Promoting Compliance

Simplifying Definitions and Tests 

Direct Discrimination

Q1
Do you have any comments on our intention to keep the existing requirement for a comparator in direct discrimination claims? 

	Yes
	 FORMCHECKBOX 



	No
	X


If not, please give your reasons  

	The comparator issues has been a problem of long-standing and, as your consultation document makes clear, the question goes to the heart of the issue whether discrimination law is about equal treatment or fair treatment.  In the past we have advocated the possibility of a move away from the discrimination model to one based on the approach adopted increasingly by Community law in the field of free movement, namely the removal of obstacles or restrictions on free movement (Case C–76/90 Säger [1991] ECR I–4221). This would enable individuals to challenge (substantial) barriers or obstacles to their ability to participate in, for example, the workplace, whether they are discriminatory or not, thus coinciding with the objective of ‘helping to produce a fair outcome for everyone in our society’ (p.26 of the Consultation paper). 

If, however, such an approach is deemed to be too radical, we have always had concerns about the strict application of the comparator in the classic anti-discrimination model. This was seen in cases such as Case C-249/96 Grant v South-West Trains Ltd [1998] IRLR 206. It is a particular problem with disability discrimination and with the new strands of discrimination because if the comparator is drawn too narrowly then there will never be a successful claim.

Conversely, if the comparator is drawn too broadly (eg Stewart v Cleveland Guest [1994] IRLR 440) the individual will also lose their claim.

There are certain circumstances where a comparator has not been necessary in direct discrimination claims (see eg pregnancy discrimination). The UK is free to improve upon standards laid down by EC Law.


Q2
Do you have any comments on our proposal to replace the separate definitions of discrimination in Part 3 of the Disability Discrimination Act with a single definition?

Yes


No
 FORMCHECKBOX 


Please provide:

	We think that there should be a single definition of discrimination in the context of disability.


Q3
Do you agree that we should largely keep the existing approach in relation to discrimination on the basis of perception and association, except for an extension to protect against discrimination on the grounds of association with transsexual people?
	 FORMCHECKBOX 



Yes

	X


No
Please provide:

	While we accept the argument that the law should not be changed in respect of sex, except in respect of transsexuals, we regret that no change is proposed in respect of perceived disability.  We do not see that the case is made out in para. 1.22 that this would extend the coverage of the disability legislation to ‘several million extra people’. We consider that there should be no hierarchy of equalities and that all strands should be treated in the same way unless a particularly strong case is made otherwise.


Indirect Discrimination

Q4
Do you agree with our proposal to extend indirect discrimination to cover gender reassignment but not explicitly introduce it to disability discrimination law? 
	 FORMCHECKBOX 



 Yes

	X


No
Please say why:

	We certainly agree that the prohibition of indirect discrimination should be extended to protect transsexuals.  We would, however, argue that it should also be extended to disability for two reasons.  First, simplification - it would help to bring the structure of the disability legislation into line with the other strands.  Second, the present structure of the disability protection is awkward and difficult to apply. In particular, DRD is an uncomfortable concept. We would prefer to see the model of disability discrimination brought into line with the other strands, while retaining the duty of reasonable adjustments for disability. This would more overtly bring national law into line with the Directive.



Definition of indirect discrimination

Q5
Do you agree with our proposal to harmonise the definition of indirect discrimination where it applies across the protected grounds? 

	X


 Yes

	 FORMCHECKBOX 



No
Please say why:

	     


Objective Justification

Q6
Do you agree with our proposal to harmonise the objective justification test? 
	 FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 



No
Please say why:

	While we are in principle in agreement that the objective justification test should be harmonised across the strands, we are not sure that the language of the proposed test addresses all concerns.  In respect of sex discrimination, the s.1(1)(b)(ii) SDA 1975 test talks of the requirement or condition not being ‘justifiable irrespective of the sex of the person to whom it is applied’. This makes clear that the sex can never form part of the justification. By contrast, the new test in s.1(2)(b)(iii) talks of the provisions, criterion or practice not being a ‘proportionate means of achieving a legitimate aim’. There are equivalent provisions in respect of the other strands.  Does that mean in the new formulation that the prohibited ground can now be taken into account?


Justification of disability discrimination

Q7
Do you agree that there should be a single test of objective justification for disability discrimination in employment and vocational training, goods, facilities and services, housing, education, private clubs and public functions?
	X


Yes

	 FORMCHECKBOX 



No

	     


The threshold for reasonable adjustments

Q8
Do you have any comments on our proposal to establish a single threshold for the point at which the duty to make adjustments is triggered? 


Yes
X

No
 FORMCHECKBOX 


Please provide:

	     


Victimisation

Q9
Do you agree that the approach to victimisation in discrimination law should be aligned with the employment law approach?  
	X


Yes

	 FORMCHECKBOX 



No
Please say why:

	     


Simplifying Exceptions

Genuine occupational requirement test

Q10
Do you agree that a genuine occupational requirement test should be introduced for all grounds of discrimination, with the exception of disability (where it is not necessary)?

	 FORMCHECKBOX 



 
Yes

	X


No

Please say why:

	Originally we were in favour of this, in the name of simplicity.  We are, however, persuaded by the argument made in the consultation paper on implementing Directive 2002/73 that retaining the exhaustive list of exceptions to the SDA 1975 builds on the experience of the operation of the statute and prevents the overall dilution of the basic structure of the anti-discrimination legislation (direct discrimination can be saved by an exhaustive list of defences; indirect discrimination can be objectively justified (ie a non-exhaustive list)). Introducing a GOR test for all grounds paves the way for direct and indirect discrimination both being subject to a non-exhaustive list of justifications. The GOQs provide clarity.


Q11
Do you think there is a need to retain any of the genuine occupational qualifications listed in the Sex Discrimination and Race Relations Acts? 

	X


 
Yes

	 FORMCHECKBOX 



No

If so please explain why:

	     


Genuine service requirement test

Q12
Do you support or oppose the introduction of a genuine service requirement test for differentiation in the provision of goods, facilities or services, housing and the exercise of public functions? 

	X


Support

	 FORMCHECKBOX 



Oppose

Please give your reasons and examples of what it might cover:

	     


Specific Exceptions

Q13
Do you agree with the proposal for a unified approach where exceptions apply to more than one protected ground, where this is appropriate? 

	X



Yes

	 FORMCHECKBOX 



No

Please give your reasons:

	     


Q14
Do you have any comments on our proposals for retaining the specific exceptions set out in Table 1 in Annex A? 


Yes
 FORMCHECKBOX 


No
 FORMCHECKBOX 


Please provide

	


Q15
Do you agree that the exceptions listed in Table 2 in Annex A should be removed?

	 FORMCHECKBOX 




Yes

	 FORMCHECKBOX 



No

If not, please explain why.

	     


Q16
Is there any need to return an exception to allow insurers to treat people differently on the grounds of sexual orientation, where supported by sound actuarial evidence, beyond the end of 2008?


Yes
 FORMCHECKBOX 


No
 FORMCHECKBOX 


If yes, what should this seek to achieve and why:

	     


Chapter 3: Equal Pay

Q19
Do you agree that the distinction should be retained?
	X


Yes

	 FORMCHECKBOX 



No
Please say why

	There is a case on the grounds of both legal clarity and effectiveness for integrating equal pay law into the main body of sex discrimination law, which would involve removing the distinction between contractual and non-contractual matters.  That distinction is the result of historical accident (the Equal Pay Act 1970 uses a model which predates the major changes in both UK and EC sex discrimination law which occurred from the mid-1970s onwards).  However, this would be a radical step which would involve the jettisoning of nearly 40 years of equal pay jurisprudence.  There would continue to be a need to identify the circumstances under which a prima facie case of discrimination existed and to set the limits of equal pay defences.  If equal pay law were entirely overhauled in this way, there would be a renewed period of uncertainty in the application of the law at a time when there is arguably a need for some stability.  Thus it may be preferable to retain the existing system, imperfect as it is.


Q20
Do you consider there are further areas of the law of equal pay developed by case law, which it would be helpful to codify? 
	 FORMCHECKBOX 



Yes

	X


No
Please give details of these areas of legislation and any case law relevant to these

	While codification has a certain initial appeal, it brings with it its own problems.  When judicial decisions are codified, experience shows that they often prove rigid and difficult to adapt to changing circumstances.  Judicial errors (which happen from time to time) can more easily be corrected if they are not ‘set in stone’ in legislation.  As a result, codification often does not result in greater legal clarity.  Specific proposals to put case law into statutory form would have to be very carefully considered on their merits.


Q21
Do you have further suggestions on how we could simplify equal pay legislation or make it easier to work in practice?

	 FORMCHECKBOX 



Yes

	X


No
Please provide further information on how equal pay legislation could be simplified to make it easier to work in practice.

	It is doubtful that the content of equal pay law can be easily ‘simplified’.  The causes of discrimination are too numerous and complex to be easily classified in legal-conceptual terms, and the same is true of employers’ defences.  The law must retain some flexibility in order to deal with a wide range of situations.  However, steps could be taken to make the application of the law clearer and more certain.  Individual litigation remains the principal mechanism for challenging discriminatory pay structures.  Individual claims are costly to bring and their impact on payment structures is often unpredictable.  The original Equal Pay Act (section 3) contained a collective arbitration mechanism which avoided certain of these problems.  Consideration should be given to reviving and strengthening the original section 3 jurisdiction of the CAC as a more cost-effective route to the implementation of the equality principle than individual claims.  Further thought should also be given to prioritising implementation of the equality principle through collective or, where applicable, workforce agreements.  The model used in the context of parental leave rights, for example, which allows collective and workforce agreements to ‘adjust’ the terms of statutory labour standards (so-called ‘bargained statutory adjustments’), could be used in the equal pay context to provide a ‘safe harbour’ for agreements negotiated between employers and trade unions, as long as they satisfied certain requirements which safeguarded the interests of the workers affected.  The consultation document, in its discussion of equal pay moratoria, considers that this type of approach might infringe EC equality law, but it seems to us that there is scope to address this issue through appropriate legislative drafting, and the question should be explored further.

Finally, we would urge consideration of the principle of proportionate pay.


Q22
Do you agree that allowing the use of hypothetical comparators would be unlikely to give any benefit in practice.

	 FORMCHECKBOX 



Yes

	X


No
Please explain

	There is no requirement for an ‘actual’ comparator in sex discrimination law, nor in the other areas of anti-discrimination legislation.  We question whether an adequate justification has been given to its retention in the case of equal pay law.  We also question whether the current UK approach is compatible with the requirements of the revised Equal Treatment Directive 76/207 as amended by Directive 2002/73, in particular Article 3(1)(c). Its removal would enhance the effectiveness of the law in addressing institutionalised pay discrimination, but at the potential cost of destabilisation of payment structures.  This issue is best dealt with, in our view, not by retaining the anomalous ‘actual comparator’ requirement, but by providing for a greater role for collective dispute resolution mechanisms, including a revived and strengthened arbitration route before the CAC and a ‘safe harbour’ for collective agreements (see our answer to Q. 21, above).     


Part 2: More effective law

Chapter 4: Balancing Measures

Q23
What evidence is there of the extent to which the current “positive action” provisions are being used? Do you consider that the current provisions limit the actions that employers and others would like to take?  
	We are well aware of the fraught debates surrounding positive action/positive discrimination. Our response will therefore be pragmatic rather than theoretical. We agree with the consultation paper’s conclusions that there is much confusion over their use.  For example, we know of one employer who has introduced provisions on women maternity leave returners being able to enjoy a phased return to work in the name of positive action (men cannot benefit form any equivalent scheme). While this has much to recommend it as a policy, it does not seem comply with the SDA provisions.

The current provisions do limit the action that employers would like to take.  We see particular tensions between the government’s legitimate goal of having, for example, an ethnically diverse police force. However in counties such as Norfolk with a low ethnic minority population, it is difficult to meet the recruitment ‘targets’ without some form of positive discrimination. We do not see this as being incompatible with EC law. Article 5 of the Race Directive 2000/43 provides ‘With a view to ensuring full equality in practice, the principle of equal treatment shall not prevent any Member State from maintaining or adopting specific measures to prevent or compensate for disadvantages linked to racial or ethnic origin’. 

Unlike the original Article 2(4) of Directive 76/207 on equal treatment on the grounds of sex, Article 5 and its equivalent in the Framework Directive are not drafted as derogations. It is well established that derogations are narrowly construed and have to be interpreted strictly. This does not appear to be the case with Article 5 of Directive 2000/43 which seems to envisage that positive action is an (important) step to achieving ‘full equality in practice’. And, as cases like Case C-409/95 Marschall [1998] IRLR 39, Case C-158/97 Badeck v. Hessischer Ministerpräsident and Landesanwalt beim Staatsgerichtshof des Landes Hessen [2000] IRLR 432; Case C-476/99 Lommers [2002] IRLR 430 the Court of Justice has allowed a very broad range of measures to be taken in the name of positive action, measures which too a critical eye come rather close to positive discrimination. 

Such an approach would also pave the way for some room for a duty of reasonable adjustment in respect of the other strands. While it is, of course true, that indirect discrimination can be used to challenge certain barriers and practices, we know that it is difficult to apply in practice. Reasonable accommodation creates a positive duty on employers to try at least to make reasonable accommodation of the interest. Take, for example, time off to pray or religious observance on Friday. At present, a requirement to work 9-5, Monday to Friday would be indirectly discriminatory against, for example, Jewish staff which the employer could objectively justify. A duty of reasonable accommodation would, however, create some sort of positive obligation on the employer to at least consider whether the employee could do their job Monday-Thursday.

It seems to us that a more creative use of the positive action provisions in the EC Directive is, however, dependent on the UK positively opting for them/making provision for them (‘shall not prevent any Member State from maintaining or adopting specific measures’). This is also relevant for those private sector organisations taking advantage of this possibility. It would be possible for the CEHR to offer advice on such schemes but not to have a formal role in approving any such scheme.


Q24
Do you agree that it would be helpful for organisations seeking to make progress towards their goals of tackling under-representation and disadvantage to be able to use a wider range of voluntary balancing measures?
	X


Yes

	 FORMCHECKBOX 



No
Please explain: 

	But see the answer to qu.23.


Q25
Do you agree that measures to meet special needs in relation to education, training or welfare or any ancillary benefits should be permitted in respect of all protected groups? 
	X


Yes

	 FORMCHECKBOX 



No
Please explain why:  

	     


Q26 
Do you agree with these proposals for issuing of guidance by the Commission for Equality and Human Rights, but that the Commission should not have a role approving positive action programmes?
	X


Yes

	 FORMCHECKBOX 



No
Please explain why:  

	     


Q27
Do you agree that we should have a power to continue the operation of the current provision beyond 2015, if this is still necessary and proportionate?
	X


 Yes

	 FORMCHECKBOX 



No
Please explain why:  

	     


Q28
Do you agree that we should widen the scope of voluntary positive measures for political parties to target the selection of candidates beyond gender?
	X


Yes

	 FORMCHECKBOX 



No
Please explain:  

	     


Chapter 6: Promoting good equality practice in the private sector

Q46
Do you think that an “Equality Standard” would be beneficial to businesses, employees and customers?

Yes
X
No
 FORMCHECKBOX 


Please give reasons for your answers

	A voluntary ‘Equality Standard’ could be beneficial to employers, customers and employees for the reasons set out in the consultation document, namely enhancing transparency, encouraging employers to go beyond basic compliance with the law, generating reputational effects, and driving up standards across the board.  However, these beneficial aspects are unlikely to be captured if the scheme relies entirely on self-certification.  Unless the scheme involves independent accreditation, it is likely to lack credibility with customers and employees.  Independent accreditation will also help the better employers capture the reputational benefits of investing in good practice.     


If yes, would you prefer an accredited or a non-accredited good practice and compliance tool?

Accredited  FORMCHECKBOX 

Non-accredited  FORMCHECKBOX 

Q47
We would welcome your suggestions for other ways in which good equality practice could be encouraged and embedded in the private sector

	Recent reviews of discrimination law, including the Kingsmill review and the report of the Women and Work Commission, stopped short of recommending mandatory equal pay audits on the grounds, inter alia, that pressure from customers and shareholders could have a positive effect on employer behaviour without the need for legal intervention.  However, case study research carried out by one of us suggests that, since Kingsmill, shareholder pressure on this issue has been very weak (indeed, for a variety of reasons, it could be said to have been virtually non-existent), and there is very little sign of customer pressure having an impact on employer practice on this point either (research being carried out by Simon Deakin and Colm McLaughlin at the University of Cambridge, as part of the ESRC ‘Genet’ Research Network).  Although in earlier work we considered that a mixture of voluntary action and shareholder pressure might well be more effective than mandatory legislation (research by Jude Browne and Simon Deakin on ‘reflexive’ approaches to equality law), this hope has not been borne out by our more recent empirical studies.  Under these circumstances we believe that further consideration should be given to the introduction of mandatory pay audits as they have proved highly successful in several other jurisdictions, in particular in Canada and continental Europe, in engendering a ‘learning process’ about the causes and extent of pay inequality inside organisations and in encouraging innovative responses from employers and trade unions concerning ways to tackle institutionalised discrimination.  


Part 3 – Modernising the law

Chapter 8: The grounds of discrimination

Disability

Q54
Do you have any comments on whether we should remove the list of ‘capacities’ from the definition of disability? 

	 FORMCHECKBOX 



Yes 

	 FORMCHECKBOX 



No
Please provide:

	We think the list of capacities should be removed.


Q55
Do you have any comments on our approach to addressing the needs of parents and carers?

Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 

Please provide:

	We think that a targeted approach to parents and carers is, in principle, the best way forward. However, mention in the consultation paper at paras. 8.8 and 8.15 about the role indirect discrimination has to play in this package of measures raises concerns.  First, indirect discrimination is difficult to prove, even with the modern, more relaxed test.  Second, and perhaps more importantly, a successful indirect discrimination claim relies on the stereotype that women are the principal carers. This also has the effect that men doing a traditionally ‘female’ role cannot bring a claim for indirect discrimination.

As you observe elsewhere, the UK may be obliged to change its laws in the light of the ECJ’s decision in Coleman v Attridge Law.


Married Persons and Civil Partners

Q56
Do you consider that the protection for married persons and civil partners is still needed in the absence of a "marriage bar" in employment?

Yes
X
No
 FORMCHECKBOX 

Please give your reasons for supporting/opposing its removal?

	While we appreciate the argument that the original purpose behind the law has fortunately largely disappeared, the removal of the provision would be unfortunate for two reasons: first, the provision has a certain symbolic value; secondly, it would make UK law incompatible with EC Law. Article 2(1) of the Directive refers to the prohibition against discrimination ‘on grounds of sex .. by reference in particular to marital or family status’. We have always considered the UK rule to be significantly narrower than the EC provision which seems to cover those who are not married or who were previously married or who have families (or don’t have families). We would therefore suggest that the provision be maintained and extended to include these situations.


Genetic Predisposition
Q57
Do you agree that there is no current justification for legislating to prohibit genetic predisposition discrimination? 

	 FORMCHECKBOX 



Yes

	X


No
Please say why:

	While we accept the evidence offered by the Human Genetics Commission, that there is currently no evidence of employer-driven genetic testing, if the government ‘wholeheartedly’ expresses the view that ‘noone should be unfairly discriminated against on the basis of their genetic characteristics’ (para 8.30), then surely a statement to that effect in a statute would be of important symbolic (if not practical) value. It would discourage employers even contemplating going down this route.  Further, with limited legislative time and with the Discrimination Law Review representing an important moment in legislative history when all strands of discrimination can be addressed at one and the same time in one and the same place, surely the moment has come to include genetic predisposition too.


Chapter 10: Gender reassignment

Q62
Do you agree that we should prohibit discrimination on the grounds of gender reassignment in the exercise of public functions? 

	X


Yes

	 FORMCHECKBOX 



No
What are your reasons for supporting/opposing this?

	     


Q63 
Do you agree that it is unnecessary to include school pupils and education in any extension to protect on the grounds of gender reassignment?

	X


Yes

	 FORMCHECKBOX 



No
What are your reasons for supporting/opposing this?

	     


Q64
Are there any circumstances in which you consider that it is necessary for organised religions to treat people differently on grounds of gender reassignment?

	
	Yes
	 FORMCHECKBOX 



	X



No

























Please explain what they are:

	     


Q65
Do you agree that we should retain the existing definition of gender reassignment? 

	X


Yes

	 FORMCHECKBOX 



No
Please say why:

	     


Chapter 14: Harassment

Q73
Can you provide examples of harassment you think is occurring or could occur on grounds of religion or belief, sexual orientation, age or disability, which would fall outside the existing protections in discrimination and other law?

Please list examples below:

	We hope that, in the light of EOC v Secretary of State for trade and Industry [2007] EWHC the law will be amended to remove reference to the causation ‘on the grounds of’ and replaced with the more general ‘related to’. We are also glad that you propose removing the anomalous position of colour and nationality.


Q74
Do you think that express statutory protection against harassment on grounds of:

· religion or belief;

· sexual orientation;

· age; and

· disability

should or should not be provided in any of the following:

(a)
the provision of goods, facilities and services?
	X


Yes

	 FORMCHECKBOX 



No
Please say why.

	     


(b) 
education in schools?

	X


Yes

	 FORMCHECKBOX 



No
Please say why.

	     


(c) 
the management or disposal of premises?

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why.

	     


(d) 
the exercise of public functions?
	X


Yes

	 FORMCHECKBOX 



No
Please say why.

	     


Q75
Were statutory protection against harassment to be extended to one or more of the above grounds in one or more of the above areas, do you think that specific exceptions would be desirable?  

	 FORMCHECKBOX 



Yes

	X


No
If yes, please say why and the types of exceptions, if any, you would like to see in the legislation:

	     


Q76
Do you think that harassment on grounds of religion or belief should be treated differently from the other protected grounds and that a different definition of harassment would be appropriate in this case? 

	 FORMCHECKBOX 



Yes
	X


No
If so, please state your reasons why:

	     


Q77
Do you think there is a valid distinction to be made between harassment in an “open” and in a “closed” environment and that the approach to its prohibition should be differentiated accordingly?  
	 FORMCHECKBOX 



Yes

	X


No
Please say why:

	     


Q78
Do you have any evidence of harassment by third parties in the workplace in relation to protected grounds other than sex? If so do you consider that it should be dealt with in a similar way?

	X


Yes
	 FORMCHECKBOX 



No
If so, please state your reasons why:

	We think the strands should be treated in a similar way.


Please note that we are employment lawyers and so our answers focus primarily on those aspects of the consultation document. We are therefore submitting answers to the questions raised in Chapters 1, 3, 4, 6, 8, 10, 11 and 14.
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1

