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1. The Government is considering whether disability discrimination education cases in Scotland should be transferred from the sheriff court to the Additional Support Needs Tribunals for Scotland.  

2. The Additional Support Needs Tribunals have been functioning since 14 November 2005.  They deal with matters related to co-ordinated support plans for pupils who have additional support needs arising from one or more complex factors or multiple factors where significant additional support is required from more than one source.   Many of the pupils with whom the Tribunal is concerned will be disabled.  Not all disabled pupils will have co-ordinated support plans.  The Tribunal in concerned only with pupils for whose education an education authority is responsible, i.e. pupils at state schools and pupils placed by an education authority at independent special schools.

3. The sheriff court currently has jurisdiction in relation to discrimination in education.  If a disabled pupil is excluded from school as a result of discrimination, the sheriff may be asked to reduce the decision to exclude the pupil under the Disability Discrimination Act 1995 s. 28N, inserted by the Special Educational Needs and Disability Act 2001.  Such claims are not numerous but they are complex (see A v East Ayrshire Council 2006 Fam LR 112).  A claim based on unlawful discrimination may be made against an education authority or the proprietor of an independent school.

4. A separate procedure is available under the Education (Scotland) Act 1980 s. 28H in respect of exclusion from a state school.  There are three classes of person who may challenge an exclusion under the 1980 Act.  The parent of a child of school age may appeal against an exclusion.  A child who is over school age may appeal.  A child also has a right to appeal, if the child has legal capacity (see Standards in Scotland’s Schools etc. Act 2000, s. 41).  The appeal is made initially to an appeal committee, but there is a further right of appeal to the sheriff.

5. One of the aims of changing the law would be to simplify the procedure and make it more accessible.  This cannot be accomplished simply by transferring disability discrimination cases from the sheriff court to the Tribunal.  There are further matters that would require consideration.  The legal framework applicable to education cases, and in particular exclusion from school, would require to be addressed.

6. It is unsatisfactory for challenges to exclusion to take two separate forms, one being by way of appeal to an appeal committee and thence to a sheriff under s. 28H of the 1980 Act, and the other being an application under the Disability Discrimination Act 1995.  In order to simplify the law and make remedies accessible it would be necessary to integrate the two forms of appeal and put them before the same forum.  At present this could happen in the sheriff court, albeit the two applications involve different forms of process.  If disability discrimination is moved to the Tribunal, then the Tribunal should also deal with exclusion of disabled pupils. 

7. The extension of the Tribunal’s remit beyond pupils whose needs are set out in co-ordinated support plans will involve the Tribunal in deciding difficult issues of fact as to whether a child is disabled, without the benefit of the structure in which it generally operates.  At present all children before the Tribunal will have co-ordinated support plans, or inquiries will have been made to enable such a plan to be opened.  It will be a departure to ask the Tribunal to address cases where the needs of the children concerned have not been identified in advance of the case.

8. The existing provisions for interface between the Tribunal and the sheriff in respect of placing requests is unsatisfactory.  The potential for confusion and delay in cases where jurisdiction of the sheriff and the Tribunal overlap emerged in two recent appeals to the Court of Session (Gordon, Appellant 2007 FamLR 76 and JT v Stirling Council, Inner House, unreported, 21 June 2007).  

9. The party making the application should be clarified.  The Tribunal is concerned almost exclusively with applications by parents.  A pupil may make an application to the sheriff court under the 1980 Act, or the 1995 Act.  The rights of children and young persons should be preserved.

10. There is no legal aid available for representation before an Additional Support Needs Tribunal.  The issues being considered by the Tribunal are already complex.  Members of Faculty have been called on to represent education authorities.  Parents and authorities are regularly represented by solicitors.  There have been several appeals to the Court of Session on difficult points of law.  Disability discrimination cases would add a further layer of complexity to the issues before the Tribunal.  Parents will struggle with such cases.  Children are unlikely to be in a position to present disability discrimination cases to the Tribunal.  There is potential for inequality of arms.  

11. The Faculty accepts that lack of legal aid may not give rise to issues in terms of ECHR, given the decision in Simpson v UK (1989) 64 DR 188, which suggests that Tribunals operating in this area may not be determining civil rights and obligations for the purposes of Article 6 of ECHR, but there is an argument that decisions taken by the Tribunal would fall within the ambit of Article 2 of the First Protocol to the European Convention on Human Rights, in which case article 14 would apply.  Parents and children have the benefit of legal aid before the sheriff, and there may be unlawful discrimination if parents and children dealing with similar issues before the Tribunal do not have the benefit of legal aid.

12. The Tribunal does not at present deal with independent schools.  If disability discrimination cases are added to its repertoire, the position of proprietors of independent school will require to be considered.  Disputes between independent schools and parents or pupils are at present a matter of contract.  Issues relating to contract are matters for the ordinary civil courts.

13. In conclusion, the view of the Faculty of Advocates on the issue of whether disability discrimination education cases in Scotland should be transferred from the sheriff court to the Additional Support Needs Tribunals for Scotland, is that they should not.

