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Response to Discrimination Law Review
A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain
DISCRIMINATION LAW REVIEW ‘A FRAMEWORK FOR FAIRNESS: PROPOSALS FOR A SINGLE EQUALITY BILL FOR GREAT BRITAIN’,
EAST DUNBARTONSHIRE COUNCIL RESPONSE
GENERAL COMMENTS
East Dunbartonshire Council welcomes the opportunity to respond to the consultation “A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain”.  Promoting equality and eliminating discrimination are major areas of work for local government.  East Dunbartonshire Council believes that it is in the best interest of the council to deliver on equality issues.  A more streamlined legislative framework will greatly assist in the implementation of equality and clarity of the legislation will greatly enhance the relationship between the council and groups currently protected under equality and discrimination legislation.  

A response is provided to those areas most relevant to local government.

PART 1- HARMONISING AND SIMPLIFYING THE LAW
Chapter 1: Promoting Compliance and Good Practice, Simplifying Definitions, Tests and Exceptions
Do you have any comments on our intention to keep the existing requirement for a comparator in direct discrimination claims?
East Dunbartonshire Council agrees that it is of benefit to keep the existing requirement for a comparator in direct discrimination claims for the reasons outlined in the consultation paper.

Chapter 2:  Goods, Facilities and Services, and Public Functions

Do you agree that there would be benefits in adopting a harmonised approach to the way goods, facilities and services and public functions provision are structured across all protected grounds?

We agree that there will be benefits in adopting a harmonised approach for the reasons outlined in the consultation paper.
Do you think the exceptions could be streamlined in this area, or do you think that there are any exceptions that should apply to public authorities that it would not be appropriate to apply to the provision of goods, facilities or services by private bodies?

We agree that where possible, exceptions should be streamlined in this area.  Further consultation would be required to ensure all considerations are taken on board at the point of legislating in this area.

Chapter 3: Equal Pay
Do you agree that the distinction should be retained?

The distinction is important as should it be removed, there would be potential detriment to both the employee and employer.  A body of case law has now been established and new legal principles would be created through the development of a new body of case law if the distinction is not retained.  For this reason and those outlined in the consultation paper, East Dunbartonshire Council is of the view that the distinction should be retained.

Do you agree that allowing the used of hypothetical comparators would be unlikely to give any benefit in practice?

We agree that allowing the use of hypothetical comparators would be unlikely to provide any benefits in practice for reasons outlined in the consultation paper.

PART TWO – MORE EFFECTIVE LAW

Chapter 4: Balancing Measures
What evidence is there of the extent to which the current “positive action” provisions are being used?  Do you consider that the current provisions limit the action that employers and others would like to take?

East Dunbartonshire Council actively undertakes positive action measures, particularly in the field of employment.  However, the current provisions create a level of uncertainty as to what would be classed as positive action and what would be defined as positive discrimination.  This has led to a number of local authorities, including East Dunbartonshire Council, being somewhat cautious in the implementation of positive action measures.
Do you agree that it would be helpful for organisations seeking to make progress towards their goals of tackling under-representation and disadvantage to be able to use a wider range of voluntary balancing measures?

We are of the view that it would be helpful for organisations to be able to use a wider range of voluntary balancing measures. However, clear guidance and practical examples would be required from the Commission for Equality and Human Rights, in order to ensure that they were effective and that organisations had confidence to implement them effectively.
Do you agree that measures to meet special needs in relation to education, training or welfare or any ancillary benefits should be permitted in respect of all protected groups?

East Dunbartonshire Council agrees that measures to meet special needs should be permitted in respect of all protected groups.  Again, we would request that clear guidance is developed by the Commission for Equality and Human Rights in this area.

Do you agree with these proposals for the issuing of guidance by the Commission for Equality and Human Rights, but that the Commission should not have a role approving positive action programmes?

We agree that the CEHR should be responsible for the development and issuing of clear guidance.  For the reasons outlined in the paper, it would therefore be essential that the guidance set out by the CEHR is clear and coherent.  We would also suggest that instead of approving positive action policies, the CEHR could be responsible for providing clear examples of positive action, as well as examples of positive discrimination, in order for authorities to more accurately differentiate between the two.

Chapter 5: Public Sector Equality Duties
Do you agree that the race, disability and gender equality duties should be replaced with a single duty on public authorities to promote race, disability and gender equality?
East Dunbartonshire Council agrees that the race, disability and gender equality duties should be replaced with a single duty.  In our experience we feel that this approach would be more practical, simpler and therefore is more likely to have a positive impact on the promotion of equality and the elimination of discrimination.

In preparation for the advent of the Disability and Gender Equality Duties, in 2006, the Council took the approach to develop a single scheme, recognising that a number of the requirements would be similar to those in the Race Equality Duties. We felt quite strongly that in order to maximise the effectiveness of our approach to equality and diversity, that we should do this in a joined up way.  This not only reduces bureaucracy and paperwork for individual departments, but also would seek to address issues of ‘multiple discrimination’.   This has worked to an extent.
However, this joint approach has its difficulties, due to the complication of different three yearly cycles and the stance taken by the equality commissions on the publication of a single scheme (CRE, EOC agree with approach, whilst DRC are against this, which causes misunderstandings for public authorities, but also with individuals for which the legislation has been designed to help). Although the advent of the Commission for Equality and Human Rights will assist in this area, a Single Equality Act will further reduce any conflict in this area.

Our concerns in this area would be that some of the outcomes from the legislation as it stands just now may be diluted.  We would like to see that the stronger elements of each of the existing equality duties are retained in a Single Act.  For example, the duty to involve disabled people in the development and review of schemes, which we feel should remain, but be extended to all equality strands where possible and appropriate.

Do you agree that it would be helpful to provide a clear statement of the purpose of a single public sector duty which public authorities should use as a foundation for taking action to promote equality and good relations?

East Dunbartonshire Council agrees that it would be helpful to provide a clear statement of the purpose of a single public sector duty.  We feel that this would also be helpful in providing communities and equality groups with details of what they can expect from organisations.  

Do you agree with the four areas set out in the proposed statement of purpose?  If not, please give your reasons and any alternative suggestions.

We agree with the four areas set out in the proposed statement of purpose. We feel that this adequately covers the ethos of the current legislation, but provides for a clear indication of where public authorities should be steering their efforts.  At present it is often difficult to demonstrate that meeting the legislation, as it stands, is providing enhanced outcomes for equality groups. The statement of purpose would go some way to providing a baseline for public authorities to set out how the actions they have taken have lead to enhanced outcomes for all.
Do you think that the proposed statement of purpose adequately captures the need for work to build good relations and promote positive attitudes within and between groups and underpins efforts to build integration and cohesion?

East Dunbartonshire Council agrees that the proposed statement adequately captures the need for work in these areas.

Do you agree that a single public sector equality duty should require public authorities to identify priority race, disability and gender equality objectives and take proportionate action towards their achievements?  If not, please give your reasons and any alternative suggestions.

We agree that a single public sector equality duty should require public authorities to identify priority race, disability and gender equality objectives, and that this should be extended to age, sexual orientation and religion/belief.  We do however take the view that many of the areas could be targeted jointly and that there should be flexibility to set objectives in this way so long as there will still be enhanced outcomes for each equality strand.

We are however, concerned that there is the intention to remove the duty to pay ‘due regard’ to the need to promote equality.  In an organisation with limited resources, this could have a very negative effect on the promotion of equality, where the only ‘equalities’ work carried out  would be that of working towards the named objectives. The ‘due regard’ element of the legislation is very useful, particularly when this has to be exercised in areas of work not necessarily associated with equalities, but may have a major impact on outcomes for groups.  We therefore suggest that this element is retained in the Single Equality Act and is a requirement along with the duty to identify equality objectives.

Do you agree that public authorities should be required to review their priority equality objectives at least every three years?  If not, please give your reasons and any alternative suggestions.

East Dunbartonshire Council agrees that public authorities should be required to review their priority equality objectives at least every three years.  We also feel that there should remain the requirement to provide an annual update on progress towards meeting such goals, and that this should be reported widely.
Would it be helpful for strategic equality outcomes to be set by the appropriate nations Government?  If so, what would be an appropriate way of doing this?

We feel that more consideration would have to be given to this issue.  Although it would be useful to have strategic equality outcomes, set by the Scottish Executive, to work to, consideration would have to be given to the nature and size of authorities expected to respond.  We would also be concerned that this might take away some of the assessment of local needs, and therefore work prioritised to make a difference at a local level, if guided by Central/Devolved government.

We would welcome views on the proposed new approach to supporting effective performance of a single public sector equality duty by requiring proportionate action towards the achievement of priority equality objectives, and on the four key principles we have identified.  Do you prefer this approach, or an extension of the type of specific duties adopted so far in the race, disability and gender equality duties?  Please give your reasons.

We would welcome a flexible approach to meeting the new duty; however we feel quite strongly that clear legal requirements should remain.  Anything less would result in a dilution of the work already progressed and amount of and extent of equality work undertaken would be reliant on the personality of individuals in the organisation, without a specific legal framework to act as an ‘incentive’.  We also suggest that the requirement to develop an Equality Scheme should remain part of the new duty.  This would provide a greater focus and emphasis on the importance of equality, rather than information being provided in performance reports, where this could be diluted.

If you prefer an extension of the type of specific duties adopted so far in the race, disability and gender equality duties, which elements of the specific duties do you think should be retained for a single public sector equality duty and why?

Consultation and involvement should be a key requisite of the new Single Equality Duty, along with the requirement to carry out Impact Assessments.  Consultation and involvement with the community and equality groups is key to ensuring that public authorities are taking the appropriate actions to promote equality and eliminate discrimination.  Impact assessment has probably generated the biggest change in thinking in public authorities in terms of considering the impact on the wider community.   

We also feel that the duty to monitor use of services etc as set out in the Race Equality Scheme is also useful and should be retained.  The information from monitoring exercises can prove useful in some cases, to identify who is accessing services, but importantly groups who are not accessing the service.  Action can only be taken if public authorities can identify areas of indirect discrimination and equalities monitoring has proved very useful in doing so. 

The employment duties of each of the current equality duties should also be retained, as again they provide useful information in understanding the workforce, and identifying needs, which if provided for can ensure that the workforce is fit for purpose.

Do you think that the proposed single public sector equality duty should apply to all public authorities?  If not, please say how you think it should be targeted and give your reasons.
We believe that the proposed single public sector equality duty should apply to all public authorities, with the proviso that there is the discretion to set equality objectives which are proportionate to the needs of the authority and the community that the authority serves.

Do you think that a single public sector equality duty should be extended to cover:
a) Age

b) Sexual Orientation; and/or

c) Religion or belief?

Please state your reasons, including examples of the types of disadvantage you believe are experienced by people because of their age, sexual orientation or religion or belief which could be addressed effectively through such a duty.

East Dunbartonshire Council agrees that the duty should be extended to cover the equality strands of age, sexual orientation and religion/belief.  At present there is discrimination between each of the equality strands, with race, disability and gender having public sector duties.  This would also allow for authorities to effectively address instances of multiple discrimination.   
Might there be disadvantages in extending the duty to any of these groups?  If so, please give examples.

Clear guidance will be required to assist authorities in meeting new requirements. This will be important when considering some possible conflict between the strands of sexual orientation and religion/belief.

Over what timescale do you think a single public sector duty and any extensions to it should be implemented to ensure we have learned as much as possible from the recently introduced duties on disability and gender?

It would be important for there to be adequate time for authorities to learn from the impact of the new duties, however the single duty should be brought in as soon as possible, and we suggest an appropriate time would be early 2010.  If this is delayed further, it would reduce the impact of the current legislative framework as organisations will be reticent to meet duties in the run up to the extensive changes in the legislation.  It may also assist local government and the Commission for Equality and Human Rights if the cycle was changed from a 3 year period to a 4 year cycle of review.  This would ensure more effective political ownership and leadership in the implementation of the equalities agenda.
Do you think public authorities should be given the option to implement any new approach in advance of it becoming a legal requirement, enabling those authorities who have already taken an integrated approach to build on existing work?
We agree that public authorities should be given the option to implement any new approach in advance of it becoming a legal requirement.  This will allow for work to continue in those organisations that have already taken a single equality scheme approach.  However, we would raise concerns that during the run up to the change, there will need to be specific guidance and awareness raising within equality groups, by the CEHR, that this approach is acceptable.  If not, this could lead to misperceptions from members of the public, as was the case with the Disability Rights Commission stating publicly that they do not encourage public authorities to take a joint approach to equalities implementation, whereas the Commission for Racial Equality and the Equal Opportunities Commission were of a different opinion.  This has proven problematic in the implementation of the requirements, particularly when seeking to engage with disabled groups.
Do you think there should be a single enforcement mechanism for the proposed single equality duty, enabling the Commission for Equality and Human Rights to issue a compliance notice with our without an assessment, as appropriate in the circumstances, enforceable in the county court of Sheriff’s court in Scotland?

Enforcement mechanisms should be retained by the CEHR, but we would like to see that enforcement is only used when all other avenues have been exhausted.  At present there is very much a compliance focus, which does not necessarily assist in greater outcomes for equality groups, which is detrimental to the promotion of equality. We would like to see more informal engagement with local authorities and the CEHR, and where a particular issue or problem meeting a duty exists among a number of authorities; the CEHR could liaise with COSLA and the Scottish Executive with a view to working together to ensure effective resolution. 

We are concerned however that the proposals imply that the CEHR alone with have power to enforce equality duties, thereby removing the individual right of those directly affected by poor services or discriminatory law enforcement to challenge non-compliance.  We would like to see that individuals or collective groups can still seek to address no compliance on their own behalf, rather than solely through the CEHR.
What do you think should be the role of the public service inspectorates in assessing compliance with the public sector equality duties?

East Dunbartonshire Council agrees that public service inspectorates should have a specific statutory responsibility for monitoring the performance by those they inspect in meeting the new equality duty, and that any non-compliance should be reported to the CEHR.  As has been suggested by the CRE, EOC and DRC, we agree that the CEHR as expert equality body should support public service inspectorates in meeting this responsibility, whilst maintaining responsibility for strategic enforcement of the equality duties. We agree with the proposals set out in the paper that in whatever form this scrutiny takes, it should seek to avoid creating additional requirements which would mean that public authorities spend more time proving how they meet the duty than focussing on the outcomes that would make a real difference to equality.  
What issues would you like to see included in practical guidance on how public sector procurement can be used to achieve equality outcomes in the delivery of public services by the private sector, while ensuring that the guidance works well for business?

We agree with the proposals set out in the consultation paper with regard to procurement and the proposed public sector duty.  It is important that the business community and public authorities are consulted more fully in the development of any guidance relevant to procurement.

Chapter 6: Promoting Good Equality Practice in the Private Sector

Do you think that an “Equality Standard” would be beneficial to businesses, employees and customers?  Would you prefer and independently assessed accredited standard or a non-accredited good practice and compliance tool?  Please give reasons for your answers.

An Equality Standard would be beneficial to businesses; employees and customers, however there would have to be a clear distinction between this and the Equality Standard for Local Government operating in England and Wales.  
Chapter 7:  Effective Dispute Resolution
Do you have any views on our proposals for enhancing discrimination expertise in the county and sheriff courts?
Enhancing discrimination expertise in the county and sheriff courts would only address one part of the issue of access to justice.  Other barriers to justice should be considered in order to ensure maximum effectiveness in any changes to court settings including court rules, expenses and other practicalities of going to court.
PART 3 – MODERNISING THE LAW

Is legislation the most appropriate and proportionate way of tackling harmful age discrimination?  What would be the likely costs of legislation?

Legislation is an important mechanism as it sends out a clear message that discrimination is unlawful.  This may assist in attempts at culture change.

Chapter 10

Do you agree that we should prohibit discrimination on grounds of gender reassignment in the exercise of public functions? 
East Dunbartonshire Council agrees in principle that discrimination in the exercise of public functions on the grounds of gender reassignment should be prohibited.  However, clear guidance is required in this area, in ensuring that public authorities have the capacity and confidence to deal with any issues that may arise in this area.
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