[image: image1.png]



THE DISCRIMINATION LAW REVIEW:

A FRAMEWORK FOR FAIRNESS

A RESPONSE FROM CARE

Public Affairs Team
CARE

53 Romney Street

London SW1P 3RF

Tel: 020 7233 0455 
THE DISCRIMINATION LAW REVIEW:

A FRAMEWORK FOR FAIRNESS

introduction

CARE is a well-established mainstream Christian charity which works to bring Christian insight and experience to bear on the development of public policy and provides practical caring initiatives addressing a number of different areas of need. CARE is represented in the UK Parliaments and Assemblies, at the EU in Brussels and the UN in Geneva and New York. 

Questions

We do not respond to all the questions in this very wide ranging review but rather concentrate on those that are of particular relevance to us as a faith based organisation. Our responses to the questions are numbered in accordance to the numbering system used on the electronic submission form.

Q 4
We cannot agree with the proposal to extend indirect discrimination to cover gender reassignment unless proper exceptions are made for religious bodies. Many religious bodies could not create what they would regard as false records about people’s pasts without acting in a manner that was contrary to their beliefs.
Q 6

The example given for an objective justification test is the cause of some concern. The consultation document seems to suggest that the test be used to justify an action that in not in keeping with the religion and belief provisions made in Part 2 of the Equality Act. We could not support an ‘objective justification test’ that provides a means of undermining religious freedom.
Q 10

The Genuine Occupational Requirement provision has been a very important provision for the protection of religious ethos. We would not oppose its extension to all strands. 

Q 11

We could only accept the removal of specific lists on the basis that this in no way had the effect of rendering exceptions for religious bodies less secure.

Q 12

Government is committed to reforming public services to promote diversity and choice. Part of that diversity relates to the fact that some people prefer services provided in the context of a faith ethos because they find them more accessible. Whilst there is no question that such public services should be provided narrowly through faith based welfare providers (since such an approach would not be consistent with choice) there can equally be no doubt that it would be wrong to allow faith based welfare choice to be eroded on the back of implementation of another’s strands conflicting rights. To this extent a Genuine Service Requirement is a potentially very useful concept. In the same way that it could be used to allow Lesbian, Gay and Bisexual welfare projects to make their services available only to non-heterosexuals and yet still be eligible for government monies, it should certainly be used to enable faith based welfare providers to only make available their welfare services - for which they should also be able to receive public monies - in a manner that is consistent with their faith ethos and which consequently does not involve, endorsing, promoting of facilitating sexual unions or sexual activity outside of marriage. 

Q 14 

Developing good equalities legislation requires a complex balance to be struck. On the one hand, there is a desire that the law should be as simple as possible. On the other, exceptions help to ensure that laws that are beneficial for society in the main do not have unhelpful and destructive consequences for minorities. In implementing equalities legislation it is important that the basic principle of liberal constitutional democracy - namely that the will of the majority is implemented in the context of protections for minorities (rather than in the absence of such concerns – see crude majoritarian democracy) - is respected. When applied to equality legislation itself, this means that such legislation should be given general effect in all contexts save those where it has the effect of undermining the interests of another equality strand. In such contexts exceptions should be provided to protect those other minorities. Thus we are concerned that the quest for streamlining, whilst understandable, could undermine the workability of the laws and public respect for them. The exceptions listed in Table 1 relating to religion and belief have been enormously important and we are pleased the consultation proposes keeping them. Far from eroding the provision of exemptions we believe that the opportunity to review all existing equality law and introduction of a Single Equality Bill should be employed to make good current failings by rendering some exceptions rather more sophisticated. 
Two strands whose interests can conflict are religion and belief and sexual orientation and, in the interests of supporting a genuinely liberal approach, there is a need for better exceptions on both sides with respect to the recent goods and services provisions (Part 2 and 3 of the Equality Act). Unfortunately the detailed provisions in relation to Part 2 and 3 were considered at different times, a process that did not lend itself to consideration of how provisions made for the one strand would impact the other. In what follows we will consider specific failings of the current exception regime from both the religion and belief and sexual orientation perspective:
1. Religion and Belief 
i. Employment

The regulations do not protect a Christian in the workplace from having to violate his beliefs. A good example of this was drawn to our attention when we were contacted by a Christian web designer who was asked to update a site and when he visited it discovered that it promoted gay sex. As he was asked to do the job a year before the Sexual Orientation Regulations were in place, he was able to decline the job but recognised that if the same situation arose now he would be forced to either: act in violation of his beliefs, face legal proceedings or lose his livelihood. Such unbending provisions that champion rights associated with one strand to the serious detriment of another should come with appropriate exceptions for any other equality strand that may be negatively affected. Happily the opportunity presented by the Single Equalities Bill provides a means for amending UK equality law in order to address these problems.
ii. Faith based welfare

The exceptions provided by the Sexual Orientations Regulations (GB, Regulation 14, NI, Regulation 16) do not extend to faith based welfare projects wishing to access government monies. This has significant implications for Christian Voluntary Sector Service provision. Consider fostering and adoption and specifically the case of Catholic adoption agencies. 
- Gay Rights Perspective
The application of Catholic adoption agency ethos negatively impacts others in the sense that gay couples (of which there is only a record of one having ever approached an agency) are asked to consider alternative adoption service providers. 

- Concerned Christian Perspective
The imposition of the SORs (post-transition), however, also negatively impacts others. If the demands of gay rights activists are given priority over the concerns of Christians, so they don’t have the inconvenience/offence of being referred to another agency, this will result in: a) Christian adoption providers having to cease service provision according to ethos, b) religious consumers losing access to adoption agencies operating in the context of a full faith ethos and most importantly c) the interests of the most vulnerable children being placed in jeopardy by the resulting turmoil impacting the best adoption agencies in the country
 - despite the provision of any transfer period - following the introduction of the regulations.   

Proportionality
As noted above, to date there is only evidence of one gay couple going to a Catholic adoption agency. They were referred on to an alternative provider without difficulty. By contrast: a) many people of faith are involved in working for religious adoption agencies, b) many religious people like accessing adoption services in the context of a faith ethos and c) the interests of many vulnerable children in need of adoption are clearly best met by the ongoing provision of the best adoption services in the country without any kind of disruption.  
Inequality
Furthermore, in assessing the offence caused by the fact that Catholic adoption services are not made available to gay couples, one must remember that LGB groups in receipt of government monies have the right - as far as SORs is concerned - to discriminate against heterosexuals. (Regulations 13 and 18 make provision for bodies that only serve one sexual orientation. No caveat is made, as per regulation 14 (8), to the effect that such bodies will not be eligible for government funding). This inequality has the effect of creating the perception of a hierarchy of rights, placing the integrity of UK equality law in jeopardy.
Again the opportunity presented by a Single Equality Bill provides a means of amending UK equality law in order to address these problems.
2. Sexual Orientation

The Single Equalities Bill also provides the opportunity for ‘sexual orientation’ to be given appropriate exceptions from religion and belief legislation in Part 2 of the Equality Act where it has the potential to undermine the integrity of people from within that strand. For example, Lesbian, Gay and Bisexual people and organizations should have exceptions so they do not have to provide goods or services to people that have the effect of criticising active same sex sexual activity and or seeking to dissuade people from engaging in active same sex sexual activity. If a Lesbian, Gay or Bisexual builder is approached and asked to build a church or para church/Christian organization and he/she thinks it might provide a context in which traditional Christian values in relation to active sexual same sex relations are taught, he/she should be allowed to say. ‘Thank you for considering me but I actually have a conscience difficulty with the project and will have to ask you to find another builder to help you on this occasion.’ Similarly, if a Lesbian, Gay or Bisexual printer was approached by someone wanting him/her to print religious material that involved teaching critical of active sexual same sex relationships he/she should have the right to say. ‘Thank you for considering me but I actually have a conscience difficulty with the project and will have to ask you to find another printer to help you on this occasion.’ The same point should also be made of an LGB web designer.
Q 15
We are very much opposed to the removal in the SORs of the exception allowing an owner to let property only to those whose conduct is in accordance with his beliefs. If a concerned Christian was to let a house he owned to a young gay couple wishing to make it their home then he would have to presume that he would be facilitating same sex sexual activity and thus be acting in complete violation of his faith conscience. This would equally be a problem if the couple concerned were cohabiting heterosexuals. If a Christian was enforced to rent to either couple then the resulting violation of conscience would cause very great distress.
Q 16 

This must be true in any context so long as one can demonstrate that a particular lifestyle is associated with higher risks.
Q 18
For the reasons set out in answer to Q 14, in the interests of developing a body of law that is fair and that is seen to be fair, rather than streamlining exceptions there is a powerful case for making them rather more nuanced and sophisticated.

Q 23 
The concept of balancing measures is very important. Affording everyone equal respect does not necessarily always mean treating them in precisely the same ways.
 Faith based welfare bodies that provide effective services for which there is a demand should not be disqualified a priori from receiving government monies if their faith ethos means that they cannot embrace every aspect of a general government, one-size fits all values statement. Balancing measures should be used in contexts such as these to give all strands space to be what they are especially when it is the demands of other strands that have the effect of undermining them. As such balancing measures should be used to sustain the basic principle of liberal democracy set out in answer to Q14, namely that law should not be applied in a manner that causes it to ride roughshod over the interests of minorities, including laws designed specifically for the benefit of other minorities, through the provision of appropriate exceptions. 
Beyond faith based welfare, there is also a key job for balancing measures in relation to employment. In answer to Q 15, we mentioned the Christian web designer who approached us. We are also aware of Christian Registrars who – far from benefiting from appropriate balancing measures that would have enabled them to specialise exclusively on conducting heterosexual civil marriages – have been dismissed when they explained that, for reasons of religious conscience, they would not be able to conduct civil partnership ceremonies. A similar case was recently seen with the magistrate Andrew McClintock who was dismissed because he said that he was not prepared to recommend gay adoption. Balancing measures could have easily been deployed to the effect that such cases should be given to colleagues who could recommend gay adoption without violating their consciences. Any attempt to reject this approach purely on the basis of consistency must wrestle with the fact that it is commitment to this kind of consistency that is incompatible with balancing measures and that the corollary of the imperative of treating everyone the same in this context is the erosion of diversity. 
Q24
This would be particularly useful for employers to ensure that their employment policies are not implemented in such a way that people are rejected because of their beliefs. This is obviously very relevant for e.g. magistrates and registrars. It would also be very important for e.g. a publisher or a web design company that would need to create space to respect the religious beliefs of its employees and the way in which those beliefs precluded certain kinds of activity on a conscience basis.

Q25

We support balancing measures in relation to welfare on the basis set out in answer to Q 23. Balancing measures in relation to education would need to be handled with very special care. The interests and concerns of parents must always be given primacy and outside pressure groups should not be allowed to use balancing measures as a means of introducing things to the curriculum over the heads of parents. 

Q 31 and Q32
We are very concerned that the application of good relationship is seen – especially in bullet point 3 – in terms of stressing things in common rather than difference. We must not be scared by difference such that we can only unpack progress by stressing shared values. We must recognise that there will be conflicts between strands and, in the spirit of liberal democracy, make provision to protect minorities from each other’s legislation, where that legislation has the effect of destroying the liberty of the other, through mutually reciprocating exceptions and attendant balancing measures. Out of this ‘live and let live’ philosophy respect can grow and good civic relationship emerge. If equality legislation is set up so that strands can make claims and counter claims against each other in the courts, then, rather than serving to build good relationship, equality legislation will only serve to generate tension and distress.
Q 36

The idea of introducing the concept of proportionality and specific targets in the development of the public duty to promote is welcome. 

Q 39

We are opposed to extending the public duty to the three new strands for reasons that we explain below. It is important to be clear from the outset, however, that if the public duty was extended its extension would need to include religion and belief.
 We would be far more opposed to an extension of the public duty to all strands apart from religion and belief than we would be to an extension to all three new strands, although we would rather there was no extension at all. 
We are opposed to the extension because we are concerned that it would involve local authorities entering very emotive areas which are bound to provoke communal tension. We note with interest, for instance, that the consultation is itself sensitive to this point and makes a big thing in 5.67 about stating that the new public duty won’t ‘require public authorities to promote homosexuality or devalue marriage.’ It may not require a local authority to adopt such a posture but it would provide a foundation for them to do so and thus make such policies more likely. We advise the government not to extend the public duty any further.  
NB: Further to footnote 53, we do not believe that the Single Equality Act should broaden the definition of public authority. To this end, in response to para 5.50, we believe that the clarity sought should confirm that private bodies carrying out public services on behalf of a public authority should not be deemed to have, to that degree, public authority status. If this was conceded voluntary bodies in receipt of government monies would find themselves grappling with demands designed for government. If we are to enjoy the benefits of outsourcing service provision to voluntary sector bodies we must respect that they are voluntary bodies and not public authorities. With this in mind our response to the question following 5.56 obviously depends on the future definition of public authorities. The single duty should not apply to all public authorities such that it includes voluntary bodies and or social enterprises providing services for government. 

Q 45
It will be absolutely essential that any procurement policy benefits from ‘balancing measures’ and appropriate exceptions allowing faith projects that provide important welfare services, for which there is a clear demand, to do so on a basis that does not undermine their faith ethos. Thus in the same way that Regulation 13 of the GB Sexual Orientation Regulations lays the foundation for an LGB support group to only make services available to LGB people - making no reference to the fact that this should result in a ban on government funding - Regulation 14 should, logically, grant people of faith an equal exception allowing them to only provide services to heterosexuals without being excluded from government monies. This, however, would be a far larger concession than that actually sought by concerned people of faith who are happy to provide goods and services to all people, heterosexual or homosexual, save in those contexts where the provision of the service knowingly results in the implied endorsement and or facilitation of what - from the perspective of the faith conscience - is deemed to be morally inappropriate activity. 

As noted earlier, the truth is that government is committed to reforming public services to promote diversity and choice. Part of that diversity relates to the fact that some people – who may or may not be particularly religious – actually prefer receiving services in the context of a faith ethos. Whilst there is no question that such public services should be provided narrowly through faith based welfare providers (since such an approach would not be consistent with choice) there can equally be no doubt that it would be wrong to allow faith based welfare choice to be eroded on the back of implementation of another’s strands conflicting rights. Such an approach breaks the rule that no equality legislation should be allowed to destroy the freedom of another strands and that in the event of tensions, space should be granted through mutually reciprocating exceptions.
Q 63

Yes.

Q64
The proposal that the Gender Directive should not extend to ‘goods, facilities and services of the type provided at places used for the purpose of organised religions, such as churches, mosques and synagogues’ is absolutely right. Freedom of worship should not be jeopardised by laws that allow people whose lifestyle is incompatible with the theology of the religion to impose themselves upon worshippers and the life of the worshipping community. To create laws that allowed transsexuals to compel churches to give them membership and or the sacraments, denying the religious group in question the integrity of their freedom of association, would be to seriously undermine religious liberty in the UK. 
Q 73, Q 74

We are very concerned about the harassment proposals in chapter 14 which we believe are not really necessary. The fact that the Protection for Harassment Act requires intention is an important safeguard which should not be replaced by new legislation (see 14.9). Moreover, this provision must also be seen in the wider context of the other public order offences. We do not believe that the new harassment proposal fulfils the requirements set out in 14.5 namely the importance of proportionality and of being ‘sure we can avoid unintended consequences, such as limiting the right to express a legitimate view.’ 
Q76

We understand and affirm the notion that in some situations promoting and respecting diversity is best achieved by different treatment. Different treatment, however, it cannot be unpacked in a manner that results in one strand being treated in a lesser way than the others. If the government was to press ahead with the harassment proposals, which we urge it not to, we would be very opposed to the idea that religion and belief should be afforded different treatment from the other equality strands. There is already a perception (see above) that there is a hierarchy of rights in which religion and belief is afforded inferior treatment. To entrench this through the provision of weaker harassment provisions for religion and belief than any other equality strands by virtue of a higher threshold would make it very difficult for people of faith to have confidence in UK equalities law. Moreover, the CEHR charged with servicing all 6 equality strands - and therein each of the 6 constituencies - would find itself in an impossible position when seeking to work with faith communities. 
Q 75

If the government presses ahead with its harassment proposals, it is imperative that exceptions be provided in relation to the application of sexual orientation harassment provisions in the context of faith. Specifically, given that a church minister denying a gay person in an active gay relationship, or a single gay person committed to active gay relationships, church membership or communion, could be caught for harassment when he explained that this was because the bible teaches that active gay relationships are morally wrong, it would be vital that places of worship and associated buildings are not covered by sexual orientation harassment provisions.
Q 79

We are opposed to any changes regarding the ability of voluntary bodies to restrict membership or benefits to people of one sex. Many faith based voluntary bodies would not regard a person who had gone through gender reassignment as actually having changed sex. They would consequently need the right to refuse a transsexual person membership of a faith based voluntary body/service that was gender specific if it did not correlate to the actual biological sex of the person concerned. Failure to make this provision would mean undermining the religious freedom of the body in question, forcing it to embrace conduct wholly at variance with deeply held beliefs which would be very distressing. This is a good example of a need for an exception for faith based bodies. 
Q 85

We are concerned that questions regarding to ‘so-called’ proselytism, which relates to basic freedom of speech and must be protected at all costs, did not feature in this consultation. Freedom to preach - proselytise - is a basic religious liberty and one that, since repenting of its illiberalism manifest in policies like the locking up of preacher John Bunyan (author of Pilgrim’s Progress) in Bedford Gaol, post 1689 liberal Britain has always defined itself against. We must not do anything to place our liberal heritage in jeopardy.
Any review of equalities law must update the law to make it clear that abortion on grounds of disability is totally unacceptable. The Disability Rights Commission states that the current law which permits abortions at any time to birth for disability alone “…is offensive to many people; it reinforces negative stereotypes of disability; and there is substantial support for the view that to permit terminations at any point during a pregnancy on the ground of risk of disability, while time limits apply to other grounds set out in the Abortion Act, is incompatible with valuing disability and non-disability equally.”
 At the same time it is also imperative that the law is updated to prohibit abortion on the grounds of race, gender or sexual orientation which is equally unacceptable. 

Dr Dan Boucher

Director of Parliamentary Affairs, CARE

53 Romney Street, London  SW1P 3RF  www.care.org.uk
dan.boucher@care.org.uk
September 2007
� See: Julian Brazier MP, Hansard, 21 Feb 2007 : Column 108WH. � HYPERLINK "http://www.publications.parliament.uk/pa/cm200607/cmhansrd/cm070221/halltext/70221h0006.htm#07022158000574" ��http://www.publications.parliament.uk/pa/cm200607/cmhansrd/cm070221/halltext/70221h0006.htm#07022158000574� There are 13 branches of the Catholic Children’s Society which account for one third of the voluntary adoption sector. They are very successful. Only 3.6% of adoptions brokered by Catholic agencies fail. This is the best figure in the countryThere are 13 branches of the Catholic Children’s Society which account for one third of the voluntary adoption sector. They are very successful. Only 3.6% of adoptions brokered by Catholic agencies fail. This is the best figure in the country





� Please note the important word ‘always.’ Obviously on some occasions the same treatment constitutes equal treatment, see later comments regarding the extension of the public duty to promote and harassment. 


� We don’t understand the ‘concern that extending the coverable of a single public sector duty to religion or belief might led to a particular groups being given too strong a voice.’ If that was true then it would also be true for each of groupings within each of the other strands. The differing strands must be afforded equal treatment if the integrated duty is to be extended.





� DRC Statement on Section 1(1)(d) of the Abortion Act 1967, � HYPERLINK "http://www.drc.org.uk/library/policy/health_and_independent_living/drc_statement_on_section_11.aspx" ��http://www.drc.org.uk/library/policy/health_and_independent_living/drc_statement_on_section_11.aspx�  
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