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A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain
Capability Scotland is one of the country’s leading disability organisations working for a just Scotland.  We work with children, adults and families living with disability to support them in their everyday lives.  We also work with disabled people, family members and carers to influence legislation, policy, practice and attitudes.
In preparing our response to this consultation, we carried out focus groups across Scotland, including Perth, Edinburgh, Glasgow and across Dumfries and Galloway, where we spoke to Capability Scotland staff, service users and their families, and campaigners.  The views expressed here are the views of disabled people themselves, and those living and working with disability.  

We have not been able to formulate views on all the questions asked in the consultation document, so have commented only on those areas where our expertise is focussed. Our comments are arranged under the chapter headings and question numbers used in the consultation response where appropriate. We have also included more general comments where we wanted to make a point not specifically covered by the consultation questions.
1. The starting point for a Single Equalities Act

Reviewing existing legislation and comparing our systems with those used in other countries is a useful and necessary exercise.  However we feel that this alone is an insufficient foundation on which to base this new and what should be ambitious piece of legislation.  It needs to work on many levels; an overarching level that works to change society, and also on a more practical level which will actually change people’s everyday experience.  

In order to work on this practical level, the green paper must be based on an understanding of the kind of discrimination that matters most to the individuals experiencing it.  Earlier this year the Office for Disability Issues consulted on what equality will look like
.  This consultation identified the issues that disabled people feel must be addressed if we are to achieve an equal society.  We strongly feel that a Single Equalities Act must be based not only on the discrimination law review, but on people’s everyday experiences and priorities, and would urge the bill writing team to engage with the ODI and use the information they have gathered to identify where this legislation needs to target its powers.

Examples provided of this practical level of discrimination by Capability Scotland service users and campaigners included cars being parked on pavements, in accessible spaces and across dropped kerbs, attitudes of shop staff and customers, public meetings being held in inaccessible venues, inaccessible banks and a lack of or conflicting information on what individuals are entitled to and services available.

A couple from Dumfries & Galloway described a holiday they had taken to the Scottish Borders, where they found that the local buildings and attractions, even the tourist information office, were not accessible for them.  They were unable to enjoy their holiday or visit the places they wanted to because the requirements of the DDA had not been adhered to, or had been poorly implemented.  Another couple from the same area were unable to book their holiday abroad because the tour operator could not guarantee that they would be allocated the accessible room.  

Many of these issues are already covered by the Disability Discrimination Act (DDA), but this anecdotal evidence shows that, over 10 years on, this legislation is not delivering.  The approach taken by the Disability Equality Duty (DED) should work towards addressing some of these issues, but this duty demands a fundamental shift in understanding of disability, disabled people and disability equality.  It will take time to ‘bed in’ and make the changes we hope for. 

The changes necessary to achieve disability equality can be costly, but there are many small changes that could be made to practices and procedures that would make a big difference at a small cost.  For example, if planning committees fully understood accessibility and engaged the views of experts – particularly those of the disabled people who would use such buildings – before granting planning permission for new builds or refurbishments, they could gradually ‘design equality in’. 

Changes made to a local Community Centre to improve access for older people actually made the building and its facilities less accessible for disabled people.  If the principles of the DDA and the DED had been adhered to, the various groups using the Community Centre would have been involved in the planning and approval process, this conflict would have been identified and they could have worked with the professionals to identify an appropriate solution.  This would have upheld the local authority’s legal responsibilities, saved money and above all delivered the best service.

We strongly feel that, in order to make equality legislation more effective this green paper must identify ways to ensure that we achieve both the legal requirements and the spirit of the existing legislation, and that these examples of inequality are addressed.  These changes will not be made and disability equality will not be prioritised until its importance is understood.   
2. Chapter 1 – Promoting compliance and good practice, simplifying definitions, tests and exceptions
Q3  Do you agree that we should largely keep the existing approach in relation to discrimination on the basis of perception and association, except for an extension to protect against discrimination on the grounds of association with transsexual people?
We would like to see protection on the basis of perception and association extended to include those who are perceived to be disabled and those who associate with disabled people. The consultation paper does not put forward any convincing reasons why this group should be excluded from protection. We are unaware of any evidence which suggested that those associating with disabled people are less likely to experience discrimination than those associating with other equality groups, so it seems unfair that they should not enjoy the same level of protection. 

For those who experience discrimination by association, it will be a significant hurdle to demonstrate that the less favourable treatment they received was because someone thought they were disabled or because they were with a disabled person. This in itself is likely to limit the number of people making a claim.

Q4  Do you agree with our proposal to extend indirect discrimination to cover gender reassignment but not explicitly introduce it to disability discrimination law? 

We do not agree that existing legislation around disability discrimination – specifically the concept of ‘less favourable treatment’ combined with the duty to make reasonable adjustments – covers the same sorts of situations as indirect discrimination. Reasonable adjustments are made on a personal basis so, while they might be of benefit to other disabled people (e.g. a ramp in a shop), equally, they might not (e.g. installing a particular computer programme on a disabled person’s computer to facilitate their use of IT). The concept of reasonable adjustment is very much about an individual rather than a class situation.

We would further argue that disabled people are in need of protection on a class basis in the same way as other equality groups. For example, a job advert which states that applicants will be required to drive may discriminate against disabled people on a class basis. 

Q7  Do you agree that there should be a single test of objective justification for disability discrimination in employment and vocational training, goods, facilities and services, housing, education, private clubs and public functions?

We broadly welcome attempts to simplify the law to make it easier for disabled people to use. We also welcome proposals to get rid of the ‘reasonable opinion test’, which is not reflected in discrimination law in other equality areas. However, we note that the ‘objective justification test’ which is proposed to cover all aspects of disability discrimination is in fact only used in relation to indirect discrimination in other equality areas. We are unclear as to why people and organisations should be able to escape their responsibilities to treat disabled people fairly using a justification.
Q8  Do you have any comments on our proposal to establish a single threshold for the point at which the duty to make adjustments is triggered?  Should this also apply in relation to premises (see Ch.13)?

We agree that the threshold for requiring a reasonable adjustment should be harmonised across all areas of disability discrimination because this will make the law easier to understand. However, instead of using the test of ‘substantial disadvantage’, we would suggest that there is a case for using ‘a particular disadvantage’. This would appear to create a lower threshold – and has been considered appropriate in relation to indirect discrimination (rather than the more serious situation of direct discrimination for which it is proposed here) in other equality areas.

We note that those who discriminate against disabled people already receive significant protection in that the requirement for an adjustment must be reasonable. They therefore do not need further protection through a threshold which is set at a high level.

Q10  Do you agree that a genuine occupational requirement test should be introduced for all grounds of discrimination, with the exception of disability (where it is not necessary)?

We are not convinced by the arguments put forward in the consultation paper that there is no requirement to extend the genuine occupational requirement test to disability. It is not clear from the arguments contained in the paper whether – for example, a disability organisation would be able to limit applications for its chief executive post to disabled people only. While S6 of the Disability Discrimination Act allows for more favourable treatment, this is strictly limited by other clauses in the legislation, so we are not convinced it would have the same scope as a genuine occupational requirement test. We believe that there are genuine occupational reasons – be it for credibility, sensitivity or authenticity – why a job should only be available to a disabled person and would want to ensure that the law reflects this.

Q12  Do you support or oppose the introduction of a genuine service requirement test for differentiation in the provision of goods, facilities or services, housing and the exercise of public functions? 

Capability Scotland supports the introduction of a genuine service requirement test as we believe a general test is more easily understood and more future-proofed than a list of specific exemptions. Again, however, we are not clear why it is felt that the genuine service requirement does not need to be extended to disability. We’re not convinced that more favourable treatment, in terms of reasonable adjustments for disabled people, would cover all the situations that a genuine service requirement might. To ensure current and future harmonisation, we would suggest the test applies to disability as well.

Q16  Is there any need to return an exception to allow insurers to treat people differently on the grounds of sexual orientation, where supported by sound actuarial evidence, beyond the end of 2008?

We do not have a view on this issue.  However, we note that the Government intends to require insurers to publish and regularly update any actuary information they use to justify different treatment on the grounds of gender – in line with the Gender Directive. We see no reason why this provision should not be extended to include any information used to justify different treatment on the grounds of health and disability. 

3. Chapter 2 – Goods, facilities and services and public functions 

Q1  Do you agree that there would be benefits in adopting a harmonised approach to the way goods, facilities and services and public functions provisions are structured across all protected grounds? 

Capability Scotland agrees with an approach that seeks to harmonise the way the law protects people from discrimination in relation to goods, facilities, services and public functions. We believe this will make the law easier for disabled people to understand and use. However, the consultation document does not provide sufficient detail to offer our full support for the proposal. Without seeing this we cannot assure ourselves that existing protection will not be diminished.

Q2  Do you think the exceptions could be streamlined in this area, or do you think that there are any exceptions that should apply to public authorities that it would not be appropriate to apply to the provision of goods, facilities or services by private bodies?
We believe that, wherever possible, exceptions should apply across the public and private sector. It is not always easy to distinguish at the front line whether a service/facility is being provided by the public or private sector, so a cross-sectorial approach would make the legislation significantly easier to use in practice. However, we would not want to see a desire to harmonise affect the public sector’s ability to deliver e.g. disability-specific services/facilities where this was an appropriate way of addressing a need.

4. Chapter 4

Capability Scotland is concerned that the consultation’s discussion of ‘balancing measures’ excludes disabled people on the basis that ‘the law allows more favourable treatment of disabled people’. This view seems to be construed on the basis that some judges have viewed the requirement to make reasonable adjustments in an employment context as necessarily entailing an element of more favourable treatment. We would note that such treatment is limited to a very small area of experience for disabled people – specifically that covered by S6 of the Disability Discrimination Act (as further limited by S4 and 5). It hardly provides a blanket right to more favourable treatment.

We would further argue that, in relation to actually delivering equality of opportunity for disabled people, it is not helpful to look at the duty to make reasonable adjustments in this way. The basic premise of disability discrimination legislation is that treating disabled people the same as non-disabled people would never achieve true equality – the way our society is organised means that disabled people are not in comparable situations to non-disabled people. We would prefer an understanding of the duty to make reasonable adjustments that recognises that adjustments have to be made to allow disabled people to participate an equal basis to non-disabled people. Thus reasonable adjustments are about levelling the playing field, not treating disabled people more favourably.

It is clear that disabled people are not currently treated equally in society. Disabled people face an ‘employment penalty’ of 29%
, which is higher than any other single equalities group. When in work, disabled people face a significant pay gap, and disabled children are among those most likely to be excluded from school. Given this picture, it is difficult to understand why ‘balancing measures’ necessary to address inequality for other groups are not just as important in addressing inequality for disabled people too.

Even if it is felt that the law as it stands would permit similar action for disabled people, we believe it would be helpful for those planning services if disabled people as a group are specifically mentioned in any legislation or policy documents discussing balancing measures. This would ensure that there was no doubt of the necessity to consider balancing measures in relation to disabled people.

We would therefore like to see explicit mention of the need to include disabled people in all aspects of positive discrimination discussed in chapter 4.

5. Chapter 5 – A Single Equality Duty

Do you agree that the race, disability and gender equality duties should be replaced with a single duty on public authorities to promote race, disability and gender equality?

We are largely supportive of the reasons for suggested amalgamation, as were many of the people we spoke to.  However we have significant concerns around proposed changes to the existing Disability Equality Duty (DED) so early in its existence.  

Our focus group discussions on the proposed amalgamation of the existing public sector equality duties resulted in mixed views.  The overriding view was that the policy reasons behind this proposal were sound.  People felt that it was a positive step to integrate disabled people and other equality groups rather than keeping them separate.  Many felt that it could be a better use of resources to address common issues together rather than separately, and that it might encourage a focus on the discrimination and those responsible for it, rather than on the individuals at the receiving end.  

We do not feel that it is helpful to see the various equality strands as competing against each other.  However, a concern raised in many of our focus groups was that disability equality would struggle to compete against other strands for what will always be limited resources.  A connected concern was that this amalgamation could result in a loss of focus on disability, and a loss of dedicated staff working on this issue who have developed an understanding of what the spectrum of disability includes.  Participants felt that even with the one heading, the duty will, in practice, still need to be sub-divided into specific strands, since what is successful in tackling discrimination for one strand may not work for another.  Indeed, evidence may suggest that entirely different issues need to be tackled to address the disadvantages faced by different groups..
Do you agree that it would be helpful to provide a clear statement of the purpose of a single public sector duty which public authorities should use as a foundation for taking action to promote equality and good relations?

One of the great strengths of the existing DED is that it requires the consideration of disability equality in every area of work.  When delivered properly, this duty will work towards removing a major barrier to equality – a lack of understanding of the importance of disability equality across the board.  

We see this promotion of the importance of disability equality as a key task of a Single Equalities Act, and indeed the CEHR, and feel that such a statement of purpose would be helpful.
Do you agree that a single public sector equality duty should require public authorities to identify priority race, disability and gender equality objectives and take proportionate action towards their achievement?  If not, please give your reasons and any alternative suggestions.
We are strongly opposed the apparent dilution of the existing DED suggested by the wording of this green paper.  We feel that these proposals undermine the mainstreaming principle of the DED.  The responsibility to have ‘due regard’ to disability equality in every area of work is a fundamentally important tool towards achieving equality; the proposal to replace this requirement with ‘equality objectives’ is a significant step backwards, as is the removal of the requirement for an impact assessment.  We are also opposed to the proposed ‘down grading’ of the involvement clause to a ‘principle’ rather than a legal requirement.  The proposed ‘checklist’ does not offer the same guarantees as the current legally enforceable duty.  

Our focus groups gave many examples where public bodies had acted without considering equality, which had resulted in greater barriers for disabled people.  Examples included changes to taxi card schemes that failed to consider the impact on disabled people, and failures of planning departments to consider accessibility when granting approval for new buildings or renovations.

It is essential that whatever duty is placed on public bodies works to address the prevailing attitude that it is sufficient to do only what is legally required.  We need a fundamental shift towards a focus on the customer – their needs and how the service can be delivered to best meet those needs.  The involvement clause contained in the current DED goes some way to deal with this, but it needs time to bed in in its current form to properly affect a change in attitude.
One participant, a wheelchair user, could only just get through the door of a council building due to the size of his wheelchair. However, the council refused to make the required changes to the building because the door met current accessibility standards.  

The DED is only they first step.  It provides an important set of tools, not only to public bodies in forcing them to recognise that disability equality is relevant to all their functions, but also to disabled people themselves in holding public bodies to account.  We now need to ensure the spirit of the duty is met, and oppose the suggested changes.  These proposals would be a massive step backwards.

6. Chapter 6 – Promoting good equality practice in the private sector 

Do you think that an ‘Equality Standard’ would be beneficial to businesses, employees and customers?  Would you prefer an independently assessed accredited standard or a non-accredited good practice and compliance tool?  Please give reasons for your answers.

One of the major failings of the Government’s Welfare Reform proposals is that they focus on encouraging disabled people into work without putting in place measures to encourage disability equality among employers.  This green paper is another missed opportunity to ensure that private companies and service providers prioritise disability equality, without which we will not be able to achieve the equality we are working towards.

There is currently nothing to prevent private companies and service providers adopting the positive public sector duties as good practice, rather than because they face legal sanctions.  Those who understand the moral and business case for disability equality will do so.  While the voluntary accreditation schemes proposed in the green paper would recognise such organisations, they would largely be recognising existing good practice rather than encouraging more organisations in this direction. We therefore believe that a stronger legal framework is needed.
One of our service users in Perth described the good relationship that they have developed with a local restaurant.  Because he goes there regularly, the restaurant has got to know him and how they can make changes to make their premises and their service more accessible to him.  Because he feels welcome there, he goes regularly and often takes groups of his friends – many of whom are also disabled.  The restaurant has therefore got to know people with a variety of impairments, and recognises that making their service accessible for disabled people brings them business.

We would welcome your suggestions for other ways in which good equality practice could be encouraged and embedded in the private sector.
We understand the concerns laid out in the green paper that strict legal requirements may result in ‘tick-box’ adherence – delivering what is required without appreciating what the requirements are trying to deliver – and that such requirements should not place a disproportionate burden on small and medium sized businesses.  However, we are also concerned that, without targets and sanctions, organisations will not take the necessary steps to achieve the spirit of the legislation.

While the voluntary schemes suggested might have their place, we feel that if they are to be effective they must be accompanied by some sort of incentive for compliance, along with significant work on raising awareness of the importance of disability equality in their organisations.  Overall, we feel that this draft legislation misses an important opportunity to raise the profile and understanding of disability equality among private companies and service providers.  

7.  Chapter 7 - Effective dispute resolution
Can you suggest ways in which Alternative Dispute Resolution could be used more effectively or widely to resolve discrimination disputes in the field of goods, facilities, services, premises and the exercise of public functions?
Another major gap in existing legislation identified by our focus groups was around how, when and individual encounters a barrier, they go about removing that barrier.  The green paper does not offer much improvement in this area.

Every individual involved in preparing our response had encountered some kind of barrier that is unlawful under existing discrimination law.  Many had taken action, such as speaking to or writing to the owner or company responsible, or taking their business elsewhere.  Few people had considered taking their grievance further - we found only one example of an individual taking legal action, which they are doing through the Disability Rights Commission, and there was very little knowledge around what options there were for addressing their grievance.  

One person described how inaccessible their local pub was and how unsuccessful they’d been at getting changes.  They had spoken to the manager and written to the company.  This individual had not considered making a legal challenge because, as a wheelchair user, he would not be able to get in to the court either!
As we have already discussed, it is clear that barriers to inequality remain, and yet people do not appear to pursue the lines of redress available to them.  There were mixed feelings among our participants on whose responsibility it is to pursue cases of discrimination.  Some participants felt that it is for disabled people themselves to demand change; others felt that such action would be just one more thing to cope with and that they wouldn’t act because they couldn’t face it.  

Can you suggest ways in which the role of Ombudsmen might be used more effectively to resolve discrimination disputes?
There are many reasons why people are not pursuing cases of discrimination, but one of the main reasons discussed in our focus groups was that there should be more support for such people who have experienced inequality.  The green paper discusses ways in which legal action can be avoided, but does not tackle this gap identified by disabled people themselves.  

There is clear need for advice, information and support for people wishing to take their grievance further, and also for awareness-raising and capacity-building so that people understand their rights and their options.  Many felt that this could be delivered by an independent body, which would monitor the conduct of organisations and hold them up to agreed equality standards. 

The advantages of an ‘equalities tribunal’ or a ‘disability ombudsman’ were also discussed. It was felt that the latter could take on the role of a ‘disability champion’ with a high public profile, so that people would easily know where to go regardless of the specific nature of their dispute. An ombudsman with significant authority and a flexible way of working could then help them seek redress in an appropriate manner, be that a change in policy, compensation or an apology. An ombudsman with wide powers could also take on a monitoring role, and bring to public attention organisations which were conspicuously failing in their responsibilities for disability equality.
For many people the Disability Rights Commission currently provide a resource of support and advice, and we hope that the Commission for Equality and Human Rights will continue to do so.  We are however concerned that only the CEHR will be able to bring cases on behalf of individuals.  It is unlikely that the CEHR will, in practice, have sufficient resources to take action on all the cases that need it.  It is difficult to see how the people falling through the current gaps will be better protected by this system.

Although there are few other organisations with resources to bring about such cases, we do not agree that they should be excluded from doing so by this piece of legislation.  One of the keys to disability equality is that one approach does not suit all people – flexibility is required if we are to meet individual needs.  Correspondingly there should be a range of options to support an individual in taking action to address inequality.  

Additional Support Needs Tribunal (ASNT) in Scotland - Do you think that the powers of the Additional Support Needs Tribunals for Scotland should be extended to include consideration of disability discrimination cases in education?
Capability Scotland supports the extension of the jurisdiction of Additional Support Needs Tribunals (ASNTs) in Scotland to include education-related disability discrimination cases. We believe that ASNTs offer a more accessible forum for parents to bring complaints and also that expanding the remit in this way would make the best use of the tribunal’s specialist knowledge in relation to additional support needs. However, we do have some serious concerns about this change which need to be addressed by the Scottish Government before there is any extension to the tribunal’s remit:

Accessibility – Capability Scotland attended a consultation seminar hosted by the Scottish Executive to discuss these proposals. It was clear from this event that even the current president of the ASNT felt that parents should be represented when bringing cases due to the complex nature of the law in this area. This undermines one of the usual advantages of tribunal hearings, which is that they are generally considered to be more accessible than the courts for a layman. Legal aid is currently available in Scotland for parents – on the basis of the assets of the child – bringing education discrimination cases to the Sheriff Court. One way of improving access to representation would be to make legal aid available on the same basis when education discrimination cases are brought to the tribunal. It would appear that the complexity of the law in this area would justify extending access to legal aid in this way.

Remedies – The Scottish courts cannot currently award compensation in relation to disability discrimination in education cases. This puts disabled pupils at a disadvantage in comparison to pupils who have experienced gender or racial discrimination – who can claim compensation. This is unfair. In relation to historical discrimination – where there is nothing that the court/tribunal could do to by way of overturning a decision or making an order which can rectify the situation – compensation is generally the most appropriate remedy. It appears to seriously short-change disabled children to expect them to accept an apology in these situations, when peers who have experienced gender or racial discrimination could be entitled to compensation.

8. Chapter 8 – Grounds of discrimination
Definition of Disability – Do you have any comments on whether we should remove the list of “capacities” from the definition of disability?
In principle Capability Scotland supports simplification through a single definition of disability discrimination as our consultations with disabled people and service users highlight that the law is not well understood at the moment. In general we would support a shift away from a definition of disability towards a focus on whether the allegedly discriminatory act, the reasons behind it and whether the ‘victim’ was placed in a detrimental situation as a result of this act.  This would apply to all types of direct discrimination across the equality strands.
However, the consultation paper does not supply any information on the proposed new definition. Without seeing this we cannot assure ourselves that existing protection will not be diminished, so we cannot offer our full support at this stage.

9. Chapter 14:  Harassment

Can you provide examples of harassment you think is occurring or could occur on grounds of religion or belief, sexual orientation, age or disability which would fall outside the existing protections in discrimination and other law?

One participant described the kind of verbal harassment and intimidating behaviour she experiences on a daily basis from people living in her area.  It is sadly not an unusual story, and an example of the kind of harassment that persists even though it is already covered by existing legislation. Our own research
 highlighted into ‘hate crime’ against disabled people highlighted that 47% of respondents had experienced hate crime in the form of harassment or physical attack and, for 21% this happened once a week or more.
Capability Scotland has been campaigning for a statutory aggravation of hate crimes against disabled people in Scotland.  This is another example of the need for the Single Equalities Act to address the areas where existing legislation is failing to deliver, as outlined in section 1 of this response.
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