
A Framework for Fairness:

Proposals for a Single Equality Bill for Great Britain
Response Form

We welcome your views as part of the consultation.  For convenience, this preformatted response form sets out all the questions in the main consultation document.  It can also be downloaded from www.communities.gov.uk/index.asp?id=1017165.

Should you wish to use the form, it should be returned, once completed, to:

Kate Hepher

Discrimination Law Review Team

Women and Equality Unit
Communities and Local Government
Zone C1, 2nd Floor Ashdown House
123 Victoria Street
London
SW1E 6DE 

Kate.Hepher@communities.gsi.gov.uk
Fax No.: 020 7944 0602

Tel No.: 0207 944 8330

The consultation closes on 4 September in 2007. Please let us have your response by that date. 

When responding, it would be helpful if you could provide the following information.

Please fill in your name and address, or that of your organisation if relevant.  You may withhold this information if you wish, but we will be unable to add your details to our database for future consultation exercises.

	Name 
	


	Organisation (if applicable)
	Calderdale Council


	Address
	Chief Executive’s Office, Town Hall.  Halifax 


	West Yorkshire


	Postcode
	HX1 1UJ


Confidentiality

Under the Code of Practice on Open Government, any response will be made available to the public on request, unless respondents indicate that they wish their views to remain confidential.  If you wish your response to remain confidential, please tick this box and say why.   If we receive a request for disclosure of the information we will take full account of your explanation, but we cannot give an assurance that confidentiality can be maintained in all circumstances.  An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.

I would like my response to remain confidential: 

	 FORMCHECKBOX 



Please say why

	     


You or your organisation
Q(i) 
In what capacity are you responding?

As an individual (if so, please go to Q1 in the main comments section)

	 FORMCHECKBOX 



On behalf of an organisation (if so, please go to Q(ii) below)

	 FORMCHECKBOX 



As an employer (if so, please go to Q(iii) below)

	 FORMCHECKBOX 



Other (please specify) 

	     


Q(ii)
Is your organisation

(please tick the boxes that apply to your organisation)

	 FORMCHECKBOX 



A local authority (including health authority)
/ organisation




	 FORMCHECKBOX 



An equality lobby group or body




	 FORMCHECKBOX 



A statutory body

	 FORMCHECKBOX 



An organisation representing employers

	 FORMCHECKBOX 



An organisation representing financial institutions





	 FORMCHECKBOX 



A professional association 

	 FORMCHECKBOX 



A university

	 FORMCHECKBOX 



A college of further education

	 FORMCHECKBOX 



A trade union/staff association 

	     


Other – please specify

Q(iii) 
If responding as an employer, how many people do you employ?

	 FORMCHECKBOX 



Between 1 and 14 employees

	 FORMCHECKBOX 



Between 15 and 49 employees

	 FORMCHECKBOX 



Between 50 and 249 employees

	 FORMCHECKBOX 



250 employees or more

Q(iv)
If responding as an employer please indicate which sector best describes you:

	 FORMCHECKBOX 



Legal services

	 FORMCHECKBOX 



Construction and/or building design

	 FORMCHECKBOX 



Communications

	 FORMCHECKBOX 



Wholesale and retail trade

	 FORMCHECKBOX 



Leisure – hotels, restaurants, pubs

	 FORMCHECKBOX 



Leisure – cinemas, theatres, museums

	 FORMCHECKBOX 



Leisure – other

	 FORMCHECKBOX 



Distribution/transport

	 FORMCHECKBOX 



Financial and/or business services

	 FORMCHECKBOX 



Electricity, gas and water supply

	 FORMCHECKBOX 



Advice and/or information services

	 FORMCHECKBOX 



Public administration

	 FORMCHECKBOX 



Education/training

	 FORMCHECKBOX 



Health and social work

	 FORMCHECKBOX 



Charity/voluntary work

	 FORMCHECKBOX 

	     


Other (please tick box and specify)

Proposals for a Single Equality Bill for Great Britain 

The main consultation document addresses various proposals and options for changing discrimination law in order to create a clearer, more streamlined equality legislative framework, which produces better outcomes for those who currently experience disadvantage.   The following questions are reproduced from the main document, in the order and with the same numbering in which they appear there.   In addition, you are asked for your comments generally on the estimated provisional costs and benefits, as shown in the Initial Regulatory Impact Assessment and the Equality Impact Assessment.

Part 1 – Simplifying the law

Chapter 1:  Simplifying Definitions, Tests and Exceptions and Promoting Compliance

Simplifying Definitions and Tests 

Direct Discrimination

Q1
Do you have any comments on our intention to keep the existing requirement for a comparator in direct discrimination claims? 

	Yes
	 FORMCHECKBOX 



	No
	 FORMCHECKBOX 



If not, please give your reasons  

	We feel that the existing requirement for a comparator suffices.


Q2
Do you have any comments on our proposal to replace the separate definitions of discrimination in Part 3 of the Disability Discrimination Act with a single definition?

Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 


Please provide:

	     


Q3
Do you agree that we should largely keep the existing approach in relation to discrimination on the basis of perception and association, except for an extension to protect against discrimination on the grounds of association with transsexual people?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please provide:

	Unlike the race, religion & belief and sexual orientation strands, the government propose not to extend the law to protect someone who is discriminated against because they are (wrongly) perceived to be transsexual.

We believe that such discrimination could easily occur. For example a rumour may start that an employee is transsexual, based on their appearance. Or it may become known that one employee is transsexual, but not known who, and as a result other employees may be subject to speculative harassment.

In addition, non-transsexual employees may be harassed by transphobic language and ‘jokes’. Transphobic discrimination and harassment are wrong, whatever the gender identity of the victim(s). The law should protect everyone from the effects of discrimination and harassment.

Also, it appears that the government propose not to ban discrimination against someone because they are wrongly thought to be disabled. We are concerned about this. At present, for example, it is unlawful to discriminate against an employee because they have HIV. But it is not unlawful to discriminate against an employee because they are believed to have HIV, when in fact they do not. We think this should be unlawful too.




Indirect Discrimination

Q4
Do you agree with our proposal to extend indirect discrimination to cover gender reassignment but not explicitly introduce it to disability discrimination law? 
	 FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 



No
Please say why:

	We agree that indirect discrimination on grounds of gender reassignment should be banned, but we believe that this should be done in the legislation this year implementing the EU Gender Directive, rather than in the later Single Equality Bill, because protection from indirect discrimination is required by the Gender Directive.





Definition of indirect discrimination

Q5
Do you agree with our proposal to harmonise the definition of indirect discrimination where it applies across the protected grounds? 

	 FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 



No
Please say why:

	So as not to disadvantage other groups not included when the initial definition of indirect discrimination was developed.


Objective Justification

Q6
Do you agree with our proposal to harmonise the objective justification test? 
	 FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 



No
Please say why:

	This needs further clarification as the example shown in the consultation document allows the employer as a reason for not employing someone who can’t work on a specific day due to their religious belief.  In reality the employer would have a ‘bank’ of employers who would be able to work on that particular day if requested for some financial recompense.  Clarification on what proportionate is required as currently this is too ambiguous, “which he cannot show to be a proportionate means of achieving a legitimate aim”




Justification of disability discrimination

Q7
Do you agree that there should be a single test of objective justification for disability discrimination in employment and vocational training, goods, facilities and services, housing, education, private clubs and public functions?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No

	 


The threshold for reasonable adjustments

Q8
Do you have any comments on our proposal to establish a single threshold for the point at which the duty to make adjustments is triggered? 


Yes
 FORMCHECKBOX 


No
 FORMCHECKBOX 


Please provide:

	


Victimisation

Q9
Do you agree that the approach to victimisation in discrimination law should be aligned with the employment law approach?  
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	This would align the law with victimisation provisions in employment law and make it more effective.


Simplifying Exceptions

Genuine occupational requirement test

Q10
Do you agree that a genuine occupational requirement test should be introduced for all grounds of discrimination, with the exception of disability (where it is not necessary)?

	 FORMCHECKBOX 



 
Yes

	 FORMCHECKBOX 



No

Please say why:

	So as not to exclude any groups that the genuine occupational requirement test did not include when it was initially developed.


Q11
Do you think there is a need to retain any of the genuine occupational qualifications listed in the Sex Discrimination and Race Relations Acts? 

	 FORMCHECKBOX 



 
Yes

	 FORMCHECKBOX 



No

If so please explain why:

	


Genuine service requirement test

Q12
Do you support or oppose the introduction of a genuine service requirement test for differentiation in the provision of goods, facilities or services, housing and the exercise of public functions? 

	 FORMCHECKBOX 



Support

	 FORMCHECKBOX 



Oppose

Please give your reasons and examples of what it might cover:

	     


Specific Exceptions

Q13
Do you agree with the proposal for a unified approach where exceptions apply to more than one protected ground, where this is appropriate? 

	 FORMCHECKBOX 




Yes

	 FORMCHECKBOX 



No

Please give your reasons:

	List Approach or Generic Exceptions
Currently, the RRA follows the list approach to exceptions. A list approach in a Single Equality Act which covers 6 strands may be unworkable.

An alternative approach is to provide for generic exceptions provided there is clarity on the principles and objectives. For example, a generic exception for positive action may be used for all strands where there is consensus that positive action is needed to prevent discrimination and compensate for disadvantage.

Some groups have argued for a generic exception in service delivery using a Genuine Service Requirement.

The characteristics of the generic approach are:

· Simplicity within the legislation

· The provisions can be drafted to include a proportionality test

· Flexibility and adaptability to modern day needs (i.e. a purposive approach is followed

· It is developed by courts who apply a purposive approach

· Guidance will be needed

The characteristics of the list approach are:

· Parliament decides on the exceptions rather than the courts (and Parliament may be influenced by interest groups)

· It provides clarity for employers, public authorities and service providers

· It can be inflexible

· It may be comprehensive but not exhaustive

· Legislation becomes long and inaccessible

· Guidance is useful but the legislation speaks for itself.

The Green Paper proposes a combination of the genuine service 

requirement and list of specific exceptions. We can see no benefit in the combined approach. In addition there is a risk that the genuine service requirement may be used to allow in through the back door those exceptions which the Government has repealed and will repeal e.g. small dwellings.




Q14
Do you have any comments on our proposals for retaining the specific exceptions set out in Table 1 in Annex A? 


Yes
 FORMCHECKBOX 


No
 FORMCHECKBOX 


Please provide

	Merchant Seamen

Currently, the RRA permits discrimination in pay to seamen who are recruited abroad. In practice this means that non EEA nationals working on British ships are paid less than EEA nationals, (but not less than the minimum wage when working within UK jurisdiction).

Originally, the scope of s.9 included all terms and conditions of employment and so non EEA nationals were discriminated against in relation to tasks (e.g. below deck, not above), living arrangements (where they slept), and pay. Section 9 was amended by The Race Relations Act 1976 (Seamen Recruited Abroad) Order 2003 but not in relation to pay conditions.

The RMT, trade union, oppose the retention of this exception and are lobbying strongly for its repeal. The union argues that it exploits non EEA nationals who are used as cheap labour. It also has a detrimental impact on the employment of British merchant seamen.

The Department of Shipping, in support of the retention, argue that without it ‘flags’ (the registration of ships in GB) would move to other countries and the British shipping industry would suffer and diminish. RMT denies this.

We support the repeal of this exception.

Immigration and nationality s19D

The RRA s.19D provides that:

19D. -(1) Section 19B does not make it unlawful for a relevant person to discriminate against another person on grounds of nationality or ethnic or national origins in carrying out immigration and nationality functions.

We oppose the power to authorise discrimination on grounds of ethnic or national origins and has consistently called for the repeal of this provision. 

In January 2005 we believe the CRE provided evidence to the Joint Committee on Human Rights on this issue and stated:

· Immigration control is based on nationality discrimination and CERD permits distinctions and restrictions between citizens and non-citizens.

· The CRE had raised concerns that s19D authorises in statute discrimination on grounds of ethnic and national origin which said characteristics are not synonymous with nationality and cannot be easily separated from race (discrimination on grounds of race or colour is unlawful).  Eg, to see a difference in treatment of White Zimbabweans and Black Zimbabweans purely on grounds of ethnic origin.

· The parliamentary debates suggested that that authorisations would be used rarely and to permit special measures to be taken on humanitarian grounds. The example given was of an authorisation to permit entry to Albanian Kosovars. We do not believe that this has been the case. The Race Monitor in her annual report for 2002/03 referred to 10 Ministerial Authorisations on functions such as the examination of passengers, declining or refusing entry removals, language tests. None permitted special measures.

· As the Race Monitor observed, there is a risk that caseworkers become casehardened against particular groups: once it is decided that a particular nationality or ethnic group is a suspect one, and there is an authorisation to take extra measures, then a caseworker finds more reasons to be suspicious.

· This also has an impact on good race relations where particular racial groups become identified as illegal workers, overstayers and immigration offenders in general.

We would like this to be repealed.

Acts done under statutory authority s41

This provision provides that if an act of discrimination on grounds of colour or nationality is expressly authorised by other statutory law in the field of employment, education, goods facilities or services, education or social advantage then the act is not unlawful under the RRA. For example, charging higher tuition fees for foreign students is lawful provided it is authorised by statute.

Section 41 also provides that an act of discrimination on all racial grounds which is expressly authorised by other statutory law on enforcement and control functions e.g. stop and search, is not unlawful.

The effect of section 41 has been that many discriminatory and controversial acts cannot be challenged under the RRA. For example, the challenge to the indefinite detention of foreign nationals under the Anti Terrorism Crime and Security Act 2000 was made under the Human Rights Act, not the RRA.

The Green Paper states that s.41 will be retained. It makes no mention of remedying the anomalies. We recommend that it be repealed or modified.

Crown Employment s. 79(5)

This section provides that the operation of the Civil Service nationality rules is specifically excluded from the provisions of the Race Relations Act 1976.  Observance of the rules cannot therefore be held to be an infringement of the Act.

Currently there are two main types of nationality restrictions on recruitment to the civil service: non-reserved and reserved. Non-reserved posts, which constitute the majority of posts in the Civil Service, are only open to Commonwealth citizens, EU and certain European Free Trade Association (EFTA) nationals and certain family members; and exceptionally to other nationals under the provisions of the Aliens’ Employment Act, 1955.


Reserved Posts are open only to UK nationals, under the provisions of Article 48.4 of the EC Treaty of Rome, because they require special allegiance to the State – as distinct from security requirements. It is for departments, agencies and the devolved administrations in Scotland and Wales to allocate and defend posts as reserved, taking Cabinet Office guidance and EU case law into account.  Currently, 850,000 residents of working age who are not UK, Commonwealth, or EAA citizens, and are excluded entirely from applying to the Civil Service.
The Cabinet Office estimates that 25% of the 470 000 Civil Service posts are reserved for UK nationals (based on a 1994 audit). Anecdotally we have heard that an increasing number of posts are being reserved.  Government departments, agencies and the devolved administrations in Scotland and Wales allocate and defend posts as reserved, taking Cabinet Office guidance and EU case law into account.  Grade is not an issue and some departments have reserved all posts.  
In London 350,000 people, 9% of the working age population are entirely excluded even from applying for the most junior social security clerk's job.

Skilled public servants from outside the EEA or Commonwealth cannot be employed in the UK in reserved posts unless they have very special and rare permission.  

It is a criminal offence, even if done by mistake, to employ a non-EEA national in a public service reserved post; to employ any alien in any civil service post at all, apart from the tiny number of certificated exceptions, and although it is legal to employ in a non-reserved post the alien spouse of an EEA national living in the UK, under the freedom of movement provisions, it remains an offence to employ the alien spouse of a UK national.

We would like this to be repealed.

The absence of Government opposition to the Bill suggests a willingness to abolish the exception and in a meeting with the DLR team the latter indicated that it would be repealed. In practice, this is an exception which is relied upon frequently by the Civil Service particularly for posts in defence and intelligence, as seen by the statistics.

Had there been a strong political commitment to its abolition then one would have expected at the very least a policy restricting its use.

The Green Paper is silent on this exception

s.4A Genuine Occupational Requirement

This permits direct discrimination in employment on grounds of race, ethnic or national origin where having regard to the nature of the employment or the context in which it is carried out being of a particular race, ethnic or national origin is a genuine and determining occupational requirement and it is proportionate to apply that requirement.

This exception is most commonly used for jobs where the postholder has to provide a personal service such as sexual health counselling to Asian men.

The exception exists for other strands. In a Single Equality Act it is likely to be a generic one which is retained for all strands.

S19C Judicial acts

The prohibition on discrimination in the exercise of public functions (s19B) does not apply to judicial functions such as sentencing. The exception maintains the independence of the judiciary by preventing claims against individual judges. Moreover, discrimination by a judge would give grounds for an appeal and so there is a remedy and probably an effective one if it meant that a sentence would be reduced but there would not normally be any award of damages. 

Critics of s19C will argue that it does not provide for judicial accountability. Judges are not disciplined following a successful appeal against a decision or finding. In practice, it is very difficult if not impossible to prove discrimination and what a complainant might describe as discrimination would probably be argued as erroneous interpretation of the law or some other technical argument. The discrimination is masked by other arguments.

However, opening up the judiciary to proceedings for damages is arguably not the solution.

S19E Decisions not to prosecute

A decision not to prosecute a person which is made on grounds of race cannot be challenged under the RRA. 

This exception was considered necessary to comply with article 6 the Human Rights Act (fair trials). A challenge to a decision would involve an examination of the facts – of whether a suspect had committed an offence – in a civil court without the attendance of the suspect and without the safeguards available in criminal proceedings.

A decision not to prosecute may be judicially reviewed, however, and discrimination may be form part of the arguments for the review but an award of damages will not be made.

Section 19E also captures prosecutions by public bodies other than the CPS, local authorities and inspectorates for example. We consider that the exception should be expressly restricted to prosecutions by the CPS.

· House of Commons

· House of Lords

· Intelligence Services

The functions of these public bodies which do not fall under other sections of the RRA (e.g. employment) are exempt from the RRA.

s.23(2) Care within the family/Fostering 

This exception permits the fostering of children of the same racial group as the foster parents.

Currently, the RRA follows the list approach to exceptions. A list approach in a Single Equality Act which covers 6 strands may be unworkable.

An alternative approach is to provide for generic exceptions provided there is clarity on the principles and objectives. For example, a generic exception for positive action may be used for all strands where there is consensus that positive action is needed to prevent discrimination and compensate for disadvantage.

Some groups have argued for a generic exception in service delivery using a Genuine Service Requirement.

The characteristics of the generic approach are:

· Simplicity within the legislation

· The provisions can be drafted to include a proportionality test

· Flexibility and adaptability to modern day needs (i.e. a purposive approach is followed

· It is developed by courts who apply a purposive approach

· Guidance will be needed

The characteristics of the list approach are:

· Parliament decides on the exceptions rather than the courts (and Parliament may be influenced by interest groups)

· It provides clarity for employers, public authorities and service providers

· It can be inflexible

· It may be comprehensive but not exhaustive

· Legislation becomes long and inaccessible

· Guidance is useful but the legislation speaks for itself.

The Green Paper proposes a combination of the genuine service requirement and list of specific exceptions. We can see no benefit in the combined approach. In addition there is a risk that the genuine service requirement may be used to allow in through the back door those exceptions which the Government has repealed and will repeal e.g. small dwellings.

s.26 Private Clubs

It is unlawful for an association of 25 members or more to discriminate on racial grounds in membership to the club and in the terms and conditions of membership, (s.25).

An exception is made for associations where the benefits of membership are intended for persons belonging to a group which is defined by reference to 

race, ethnic or national origin or nationality. Such associations may restrict membership to a particular racial group.

It is accepted that people of the same racial, ethnic or national origin will want to socialise together or congregate. 

Section 26 may also be used to create professional networks and societies such as the Society of Black Lawyers, the National Association of Black Police Officers or the National Association of Black Probation Officers, but only where the society complies with the requirements of s.25. Quite often they do not.

Section 76(Z) Office-holders: appointments to office (but not election to office)

An appointment to political office is an exception to the RRA. We cannot see any justification for retaining the exception but presumably it exists because such appointments are not made after competition for the office but are the personal choices of the Prime Minister and Secretaries of State.




Q15
Do you agree that the exceptions listed in Table 2 in Annex A should be removed?

	 FORMCHECKBOX 




Yes

	 FORMCHECKBOX 



No

If not, please explain why.

	We support the complete repeal of most of these exceptions. In relation to the exception for training in skills to be exercised outside GB we see no reason for repeal. This exception allows an employer to discriminate on grounds of nationality where the purpose of the employment is to train the employee in skills which he or she will use outside GB. We have no evidence on whether or how this exception is being used but understand that at one time the Deaneries relied upon this provision to employ and train overseas doctors. It is not a controversial exception and is probably useful to foreign policies on international co-operation, mutual assistance and development. This exception would not appear relevant to other strands.




Q16
Is there any need to return an exception to allow insurers to treat people differently on the grounds of sexual orientation, where supported by sound actuarial evidence, beyond the end of 2008?


Yes
 FORMCHECKBOX 


No
 FORMCHECKBOX 


If yes, what should this seek to achieve and why:

	At present there is a special exception from the ban on sexual orientation discrimination in the provision of goods, facilities and services, for the insurance industry. This allows discrimination on grounds of sexual orientation, where it is supported by actuarial data. In practice, the Association of British Insurers have issued guidelines intended to end direct discrimination on grounds of sexual orientation in the setting of insurance premiums. However, discrimination in premiums still occurs, with, for example, married people sometimes offered lower premiums than people in civil partnerships. When the UK government introduced the goods, facilities and services sexual orientation equality regulations earlier this year, they promised to end the exception for insurance by the end of 2008. We believe that the exception should be ended. The following also needs to be considered. Insurance and financial services are notorious for their differential treatment of minorities, in particular, Gypsies and Travellers, giving a blanket negative response. We would like to emphasise the grave difficulties that Gypsies and Travellers living on caravan sites continue to have in obtaining insurance. In the recent floods affecting South Yorkshire, those site residents who have lost their homes and possessions had been unable to obtain insurance cover because they lived on Gypsy and Traveller sites. ‘Differential treatment’should not include complete refusal to insure homes and possessions on caravan sites. This is grossly discriminatory. We are wary of the use of the words ‘reasonable’ and ‘reasonably’ as too much is left open to interpretation. Any differential treatment of site residents by insurers must be based on relevant data which is published and regularly updated, but we repeat that a policy of blanket refusal to insure residents of Gypsy and Traveller sites is grossly discriminatory and must not be allowed.



Chapter 2: Public Functions

Q17 
Do you agree that there would be benefits in adopting a harmonised approach to the goods, facilities and services and public functions provisions are structured across all protected grounds?  

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	Currently, the RRA follows the list approach to exceptions. A list approach in a Single Equality Act which covers 6 strands may be unworkable.

An alternative approach is to provide for generic exceptions provided there is clarity on the principles and objectives. For example, a generic exception for positive action may be used for all strands where there is consensus that positive action is needed to prevent discrimination and compensate for disadvantage.

Some groups have argued for a generic exception in service delivery using a Genuine Service Requirement.

The characteristics of the generic approach are:

· Simplicity within the legislation

· The provisions can be drafted to include a proportionality test

· Flexibility and adaptability to modern day needs (i.e. a purposive approach is followed

· It is developed by courts who apply a purposive approach

· Guidance will be needed

The characteristics of the list approach are:

· Parliament decides on the exceptions rather than the courts (and Parliament may be influenced by interest groups)

· It provides clarity for employers, public authorities and service providers

· It can be inflexible

· It may be comprehensive but not exhaustive

· Legislation becomes long and inaccessible

· Guidance is useful but the legislation speaks for itself.

The Green Paper proposes a combination of the genuine service requirement and list of specific exceptions. We can see no benefit in the combined approach. In addition there is a risk that the genuine service requirement may be used to allow in through the back door those exceptions which the Government has repealed and will repeal e.g. small dwellings.

The following also needs to be considered.

This seems an invitation for differential treatment. At present, a number of companies refuse to provide goods and services to Gypsies and Travellers because of their ethnicity. There should be far greater emphasis on effectively addressing this widespread inequality, rather than the suggestion that such differential treatment might be justified.

Given that many unauthorised encampments – which do not usually have a postcode – are a direct result of the serious shortage of legal sites, and that even some authorised Gypsy and Traveller sites have not been allocated postcodes, refusal to provide goods or services to people without a post code should also be forbidden on the grounds of its heavily discriminatory impact on Gypsies and Travellers.




Q18 
Do you think the exceptions could be streamlined in this area or do you think that there are any exceptions that should apply to public authorities that it would not be appropriate to apply to the provision of goods, facilities or services by private bodies? 

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	


Chapter 3: Equal Pay

Q19
Do you agree that the distinction should be retained?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why

	     


Q20
Do you consider there are further areas of the law of equal pay developed by case law, which it would be helpful to codify? 
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please give details of these areas of legislation and any case law relevant to these

	     


Q21
Do you have further suggestions on how we could simplify equal pay legislation or make it easier to work in practice?

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please provide further information on how equal pay legislation could be simplified to make it easier to work in practice.

	· Review the wording of the duties and considering inclusion of an express duty on inspectorates to monitor and report on progress;

· Consider an express duty on Secretaries of State to report on progress and set out proposals for improvements to achieve a strategic delivery of progress on equalities priorities;

· Include a requirement on public authorities to have due regard to the relevant national gender equality goals so that the national goal can be translated into action at local level;

· Consideration should also be given to more effective use of procurement to promoting equality.  This would enable public authorities to discharge their duty to promote when procuring goods, works and services and would extend action into the private sector;

· Consideration should also be given to extending the current positive action provisions in line with EU rules and reasonable adjustment provisions.  There may be a case for extending the concept of reasonable adjustment, for example, to those with caring responsibilities.    




Q22
Do you agree that allowing the use of hypothetical comparators would be unlikely to give any benefit in practice?

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain

	Hypothetical comparators would bring domestic law in line with EU law and would be more effective for all involved if representative actions were required.  The law should be modernised to achieve a speedier resolution of equal value claims. The DLR should also consider the benefit of a protected period which would give employers the chance to rectify the problem and protect them from legal challenge, while they do so.  Comparative experience within other EU members, Canada and the US should be examined to identify the factors which make it possible for employers to deliver equal pay systematically without being frustrated by individual claims.




Part 2: More effective law

Chapter 4: Balancing Measures

Q23
What evidence is there of the extent to which the current “positive action” provisions are being used? Do you consider that the current provisions limit the actions that employers and others would like to take?  
	In improving employment opportunities for ethnic minorities in specific fields where there is low representation, ie, Positive Action Through Housing, etc


Q24
Do you agree that it would be helpful for organisations seeking to make progress towards their goals of tackling under-representation and disadvantage to be able to use a wider range of voluntary balancing measures?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain: 

	Yes. We agree that there should be a broader framework for balancing measures. However, the Green Paper does not explain what it is meant by ‘wider’ and it lacks clarity: the only new provision which is expressly proposed is fast tracking to training of under-represented groups from an equally qualified pool and this is aimed specifically at police forces. This would not apply to most employers who recruit directly to a vacant position. It is implied that wider balancing measures would extend the domestic law in line with EU case law to permit ‘tie breaks.’  One option is for the Government to incorporate Article 5 of the Race Directive. The benefits of this provision are:

· It is broader and more flexible.

· The constraints of current law are removed.

· It should make it easier for employers, service providers and others to adopt balancing measures.

· ‘Disadvantage’ is wider than under-representation and ought to permit competitions and awards or the types of activities mentioned above under s.35 where the objective to be achieved is something other than under-representation or particular need.

· It ought to allow for measures such as ‘tie breaks’ where, all things being equal in a selection for a job or admission to university, the employer (or university) may select a candidate with a protected characteristic in order to address disadvantage

The main weakness with this provision is that it lacks clarity: employers and others will not know;

· what types of measures may be used (training, encouragement or other?); 

· what is meant by disadvantage; and 

· what are the limits.

Also any balancing measure would have to satisfy the proportionality test: it would have to serve a legitimate aim, be appropriate and necessary and time-limited and subject to review.

We consider that these weaknesses may be overcome by supplementary provisions either in primary legislation or regulations. 

In addition to the above, it is important that apprenticeships and other forms of on-the-job training are excluded from the definition of employment so that they can be used as balancing measures.  

Gypsies and Travellers

We believe that as long as measures needed to address discrimination and inequality of opportunity remain voluntary, they simply will not produce the hoped-for outcomes. This is particularly true when it concerns Gypsies and Travellers. Even compulsory measures such as the 1968 Caravan Sites Act duty on local authorities to provide caravan sites (repealed in 1994) have been widely flouted. We believe that voluntary measures will be even more widely ignored.  We also believe that if private sector organisations are not subject to compulsory measures to which the public sector is subject, it will simply increase the incidence of public sector organisations contracting out 

work to private sector organisations not bound by such stringent anti-discrimination law. 

We understand that private companies above a certain size in the United States are bound by legal requirements such as ethnic monitoring of their workforce and reporting on this monitoring. If it is possible to implement such laws in the USA we believe it is possible in Britain.

Overall, we do not agree that voluntary measures will work unless they are a supplement to well enforced obligatory measures.




Q25
Do you agree that measures to meet special needs in relation to education, training or welfare or any ancillary benefits should be permitted in respect of all protected groups? 
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain why:  

	Yes but such measures should not be restricted to the fields of education training or welfare. It should be noted that meeting particular needs provision has already been extended to in the new provisions for goods, facilities and services for religion and belief.

It is arguable that if article 5 – or similar wording - is adopted then there should not be a need for a ‘special needs’ provision as measures to meet particular need are measures which prevent or compensate for disadvantage.

Although ‘welfare’ seems a broad category, it is narrowly applied. Examples of schemes which we believe have been referred to the CRE and which we understand are outside s35 include:

· Sewing and flower arranging classes for Asian women only (to assist their integration)(!)

· Canoeing classes for Asian teenage girls (to build self confidence and self esteem)

· Competitions and awards which recognise talent and achievement of ethnic minorities who are noticeably disregarded in mainstream award events e.g. Arts Council & Penguin Decibel Prize for Black Writers, Mary Seacole Awards.

EU Law

The Race Directive article 5 provides that:

‘With a view to ensuring full equality in practice, the principle of equal treatment shall not prevent any member state from maintaining or adopting specific measures to prevent or compensate for disadvantages linked to racial origin.’

To date there have been no cases before the European Court of Justice under article 5. All the caselaw on positive action has been in the area of gender discrimination. The European Court of Justice has held that measures, which prefer women over men where it is necessary to redress an existing imbalance or under-representation in a grade or sector will not violate the principle of equal treatment providing the measure does not establish an automatic or absolute preference for women.




Q26 
Do you agree with these proposals for issuing of guidance by the Commission for Equality and Human Rights, but that the Commission should not have a role approving positive action programmes?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain why:  

	The CEHR already has the power to issue guidance and codes of practice (s. Equality Act 2006) as do the existing statutory commissions.

We agree that the CEHR should not have a power to approve positive action schemes. Our reasons are:

· a requirement for approval would add another layer of regulation making it more difficult for a person to adopt balancing measures.

· it is cumbersome and would become a potentially a slow process.

· it would deter rather than encourage the adoption of balancing measures. The original 1976 Act required positive action measures to be registered with the Secretary of State. This has a prohibitive impact. This requirement was removed.

· such a power might present a conflict of interest for the CEHR if it has to invoke its enforcement powers against an organisation which breached equality laws through a faulty balancing measure.  

The CEHR should, however, undertake promotional work to encourage organisations to make more use of positive action (a recommendation of the Equalities Review).




Q27
Do you agree that we should have a power to continue the operation of the current provision beyond 2015, if this is still necessary and proportionate?
	 FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 



No
Please explain why:  

	


Q28
Do you agree that we should widen the scope of voluntary positive measures for political parties to target the selection of candidates beyond gender?
	 FORMCHECKBOX 




Yes

	 FORMCHECKBOX 



No
Please explain:  

	The low representation of ethnic minority persons as councillors and MPs is a more complex issue than the GP might suggest. First, the RRA76 does not expressly prohibit discrimination by political parties.  We consider that political parties should be brought within anti- discrimination legislation so that any discrimination which occurs in the selection process or in other areas may be challenged. Second, we agree that political parties can do more by way of mentoring, shadowing, etc. These measures do not require new or additional measures – just commitment and leadership. Thirdly, we consider that ethnic minority shortlists are more problematic than gender shortlists: in particular who is an ethnic minority for the purposes of the shortlist? 

At this stage we do not consider that legislation permitting ethnic minority shortlists should be introduced but a full programme of balancing measures should be adopted.




Chapter 5: Public Sector Equality Duties

Q29  
Do you agree that the race, disability and gender duties should be replaced by a single duty on public authorities to promote race, disability and gender equality?
	 FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 



No
Please state your reasons:  

	We do not agree that separate equality duties should be replaced by a single duty if this means making any of the provisions of any of the existing duties less rigorous than it currently is. There should be a levelling up of standards, not a levelling down. If there is to be a Single Equality Duty, it must consistently apply the strictest existing standards to all equality strands. The government asks whether the current duties on the public sector to promote race, disability and gender equality should be combined into a single duty covering all three strands. The current gender equality duty on the public sector includes a requirement to take steps to eliminate unlawful discrimination against transgender people, but does not include a specific duty to promote equality of opportunity for transgender people. We would want to see this added to the public sector equality duty.
Nothing on Law Enforcement & Racism: the Green Paper focuses on equality in public services and employment to the detriment of talking about the uniquely devastating interplay between race and law enforcement. One needs only think of race disadvantage in police stop and search; in counter-terrorist racial profiling; in deaths in police custody; in mental health decisions; in immigration detention centres; and against encamped Gypsy & Traveller communities to get a sense of this interplay and its deleterious impact on individuals and communities.

Patchy Evidence: certain proposals in the Green Paper lack proper evidence. For example a new more restrictive single equality duty is proposed, without any cogent evidence. In fact the paper acknowledges this by stating that it is co-commissioning evidence on the effectiveness of, and public sector experiences around the present race, disability & gender models at the same as replacing them.

Regression in Equality Duties: the proposals for a single equality duty on the public sector threaten a regression from the current race, disability & gender equality duties. They are unlikely to tackle the institutional racism identified in the landmark Macpherson Report and as such they need to be radically improved.

Access to Justice Issues not Addressed: the current proposals say little about how an individual can use their rights against discrimination in a Single Equality Act. Without individuals’ access to justice rights are of little use.

Little Enforcement Against Institutional Discrimination: that the CEHR is not envisaged as an enforcement body. However it alone will have power to enforce equality duties, thereby removing the individual right of those directly affected by poor services or discriminatory law enforcement to challenge non-compliance. Together with the straight rejection of powers of representative action there is little scope for regulating institutional racism, sexism, homophobia, and other forms of institutional discrimination.

Protection against Multiple Discrimination: It seems bizarre with the CEHR on the horizon that the document is sceptical about tackling intersectional discrimination that isn’t confined to one ground such as race, but that exists at the intersection between grounds. If we think of the experiences of Black Women as Black Women in employment, Young Muslims as Young Muslims in racial profiling, or Black Men as Black Men in the mental health system one discerns why the law must respond to the real experience of discrimination, and not the other way around.




Q30
Do you agree that it would be helpful to provide a clear statement of the purpose of a single public sector duty which public authorities should use as a foundation for taking action to promote equality and good relations?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please state your reasons:  

	Uncertainty about the concept of equality, and how anti-discrimination principles should be applied, can confuse public attitudes towards equality and anti-discrimination issues. It also has an impact upon how anti-discrimination legislation is applied by judges, employment tribunal members, human resources personnel, internal grievance panels and anyone who has to interact with and use the legislation. Also, a lack of clarity about the underlying principles on which this legislation has been based often means that its interpretation can vary considerably, producing very inconsistent results and generating further uncertainty.  “Purpose clauses” setting out the goals and underlying aims of the legislation have been used in Canada, South Africa and Australia to provide a “steer” to courts and tribunals interpreting anti-discrimination legislation. Unlike preambles and recitals, purpose clauses are operative parts of legislation, with the same status as other provisions (note, not superior or overriding status), and are required to be applied as an integral part of the statute. They are intended to give clear legislative expression to the underlying purpose of the statute in question, and to set out its objectives, goals and conceptual basis. This in turn can give guidance to courts, tribunals, human resources departments and everyone else dealing with or potentially affected by the legislation as to how it should be applied and interpreted.

Given the interpretative difficulties and lack of conceptual clarity that have plagued the application of anti-discrimination legislation in the UK, the insertion of a purpose clause in any single equality act would potentially be a very useful step. Purpose clauses can also be very useful in aiding public understanding of legislation, and can have an educative role, as well as serving as important statements of basic principles.

Parliamentary drafting in the UK has traditionally avoided the use of purpose clauses. Parliamentary draftspersons, government ministers and the House of Lords Committee on Constitutional Affairs have expressed concern about their use. Some of the grounds for this concern can be challenged, especially the fear that purpose clauses could be used to attempt to override more specific legislative provisions. This cannot happen as a purpose clause just supplies context for the interpretation and application of the specific provisions of an Act: in any case, general provisions in legislation cannot override specific provisions. However, some of the concerns are potentially more valid, in particular the fear that purpose clauses will be “vacuous” or purely rhetorical provisions. Much will depend on the context in which purpose clauses are used.

There are reasons why the use of a purpose clause may particularly suit anti-discrimination legislation more than other areas of law, such as taxation statutes or commercial regulation. Equality and anti-discrimination law appears to be an area crying out for more statutory direction and guidance: forty years of reliance upon traditional drafting techniques has generated a considerable degree of chaos and uncertainty. Because anti-discrimination law gives rise to so many issues of principle and also contains so many specific provisions and complex exceptions, it requires the provision of guidance on underpinning principles to a greater degree than many other areas of the law.  

A purpose clause could help set the tone and spirit of the legislation, and encourage those charged with making it work to view it positively and purposively. Also, in popular perception, anti-discrimination law is different from commercial law or other forms of private regulation: it is intended to express and give effect to fundamental principles and values, not just to set out a series of specific technical rules, and the use of a purpose clause may help to deliver the clarity on principle that the public look for in this area of law. These arguments were endorsed by the Review of the Canadian Human Rights Legislation in 2000, which emphasised the very successful role of purpose clauses in influencing the interpretation and application of the Canadian anti-discrimination legislation.   

Anti-discrimination laws are designed to combat a complex set of different “wrongs”, which take various forms across the different equality grounds. Therefore, a purpose clause should try to convey some of the basic principles that underpin much of the legislation. It should not be afraid to link 

together different concepts such as dignity, diversity, substantive equality and so on, to give a fair idea of the aims and ambitions of equality and anti-discrimination law in general. 

There is widespread acceptance that anti-discrimination law should prohibit the illegitimate use of certain ways of distinguishing between persons, such 

as using their ethnic origin or gender to discriminate against them. There is also a general view that anti-discrimination law should uphold the basic principles of human dignity, autonomy and entitlement to social participation; combat the unfair exclusion of disadvantaged social groups; and enhance acceptance of social diversity. Therefore, it should be possible to frame a purpose clause that encapsulates these ideas to a more or less general degree. 

However, some key questions inevitably arise: 

· How technical would the language and wording of the clause be?

· Should the language of diversity and accommodation be used?

· Should there be an express reference to human rights, or to

        concepts such as dignity, equal worth, equality of respect, or 

        equal participation?

· Should there be a reference to the need to ensure adequate and 

        effective remedies?

· Should the purpose clause specify that special treatment or 

        positive action may be required?

· Should the clause provide that recognition of difference is 

        essential?

· How can a purpose clause steer interpretation towards achieving 

        positive outcomes, or is this possible? 

What Sort of Purpose Clause?

An additional drafting issue also needs to be addressed. In the South African legislation an objectives clause, setting out the purpose of the legislation, b) a guiding principles clause, setting out some underpinning principles and background context, and c) an interpretation clause setting out some interpretative guidelines to be applied in giving effect to the provisions of the legislation. Purpose clauses in the UK usually only involve elements similar to a) and b), i.e. they set out guiding principles and objectives, but do not attempt to go further and specify more exact interpretative approaches. 

The Equality Bill 203 proposed by Lord Lester contained a purpose clause that included both a statement of principles and more detailed interpretative guidelines. This was an attempt to ensure the legislation avoided some of the problems associated with anti-discrimination legislation, such as ‘levelling-down’ and the failure to cover multiple forms of discrimination. Should a similar model be adopted in any single Equality Act? 

This might be too ambitious and generates some real difficulties, despite its attractiveness in the abstract. There is a good case for any purpose clause to stick to conventional practice and be designed to give a clear idea of the objectives and underlying principles of the legislation, without attempting to 

steer every aspect of how the legislation may be interpreted.

The following clause is proposed as the most suitable:

‘The purposes of this Act are—

(a) to prevent discrimination  on any of the grounds, whether singly or in any combination and ensure that every person has an equal opportunity to participate in society, including by means of different treatment where reasonable;  

(b) to secure full equality in practice and promote the social inclusion of individuals and groups by:

(i)       reducing and preventing patterns of systemic discrimination and 

           inequality; and 

(ii) the adoption of measures to alleviate the disadvantage associated

          with any of the grounds singly or in any combination;

(c)       to ensure respect for and protection of the human dignity of  every 

           person; 

(d)      to provide effective remedies for victims of unfair discrimination, 

          harassment and victimisation; and

e)       to promote good relations between individuals and groups.’

Sub-clause (a) sets out the important objective of preventing discrimination on any of the equality grounds, also recognising that this discrimination can be based on more than one ground, and therefore potentially steering judicial interpretation of the legislation towards recognising the distinct nature of multiple discrimination. 

This sub-clause also however recognises that the legislation is attempting not alone to prevent discrimination but also to ensure equal opportunity. Each of these objectives may require differences of treatment where appropriate (e.g. access for disabled persons and pregnancy leave).  The linking of both objectives together in this single clause is intended to emphasise how both these dimensions are inextricably linked together.

The second sub-clause recognises that anti-discrimination legislation also has the objective of securing full equality and social inclusion in practice for all (which links to the first sub-clause), and in particular is intended to play a role in reducing patterns of systemic discrimination and permitting the 

adoption of measures to alleviate disadvantage. The positive duties imposed upon public authorities to promote equality in recent legislation are examples of how anti-discrimination legislation attempts to achieve this. 

The third sub-clause draws attention to the underlying purpose of anti-discrimination legislation in protecting human dignity. This is in many ways the foundational principle underlying the legislation, and including this in a purpose clause should draw attention to the need to interpret the legislation with reference to this principle rather than just as a narrow technical exercise.

The fourth sub-clause recognises that anti-discrimination legislation is intended to provide effective remedies for discriminatory behaviour, as also required by EU law. 

Finally, the fifth sub-clause draws attention to the role anti-discrimination law plays in providing a framework which helps to maintain good relations between different groups, both through prohibiting discrimination which would otherwise differentiate and divide, but also via the positive duties and 

other mechanisms that have a positive role in promoting good relations. 

Taken together, this clause could give a clear picture of the aims and objectives of anti-discrimination legislation, guide those who use, apply and interpret the legislation, and help public understanding of what equality and anti-discrimination law is aiming to achieve.   

In considering the possible use and value of such a purpose clause, it should be remembered that it should not be expected to do too much. A purpose clause will not serve all the problems of inconsistent and uncertain interpretation associated with anti-discrimination law. However, it could assist in the interpretation of the legislation, and give a “steer” to courts and tribunals in the right direction. Perhaps more importantly, it could help to assist popular comprehension of the underlying principles of anti-discrimination law and set out its goals and aspirations in a language that is both accessible and meaningful.




Q31
Do you agree with the four areas set out in the proposed statement of purpose?

	 FORMCHECKBOX 



Yes

	No
	 FORMCHECKBOX 




If not, please give your reasons and any alternative suggestions.

	However, the phrase ‘taking steps to treat’ in point 2 should be replaced with ‘treating’; ‘to promote’ should then be replaced with ‘promoting’.




Q32
Do you think that the proposed statement of purpose adequately captures the need for work to build good relations and promote positive attitudes within and between groups and underpins efforts to build integration and cohesion?  
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
If not, please give your reasons and any alternative suggestions:  

	Although we believe that the four areas included in the statement of purpose are helpful, we do not believe that the proposed statement of purpose is adequate because it does not emphasise the difficulties posed by entrenched discrimination and prejudice. The ‘four areas’ must not replace the current clear duties laid on public bodies to eliminate unlawful racial discrimination and promote equality of opportunity and good race relations. The current race equality duty is of great importance to Gypsy and Traveller communities and we believe that without it Gypsies and Travellers would be treated with even less concern than they currently are. The CRE’s 2006 report Common Ground noted the potential which the current duty has, when intelligently used, for creating mutual understanding between
Gypsies and Travellers and local settled communities.




Q33
Do you agree that a single public sector equality duty should require public authorities to identify priority race, disability and gender equality objectives and take proportionate action towards their achievement? 

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
If not, please give your reasons and any alternative suggestions:  

	No, we do not agree with this suggestion. There would be a grave danger that small, unpopular groups such as Gypsies and Travellers would never be considered a priority and would continue to suffer current levels of discrimination. Many local authority officials, according to Common Ground, are unaware that Gypsies and Irish Travellers are protected by race relations law and seem to categorise them along with criminals and risks to health and safety. This attitude is likely to inform any prioritising decisions that are made. 

Recognition needs to be given to the levels of prejudice that continue to exist amongst both elected members and council officers. We do not think it would be healthy for good community relations if different groups had to compete to be ‘a priority’.  We consider that within each minority group, priorities could be agreed and some would be overarching and more urgent. But there must be no legal possibility for any public authority in any part of the country to decide that, for instance, it will do nothing to assist Gypsies and Travellers 

because its priority for the next few years is gender equality or age. All the equality streams are important and none must be marginalised. Our experience of Gypsies and Travellers being included in general initiatives, however, is that they always fall off the agenda.

Tackling racism has to be part of every public body’s agenda across all plans and activities. It must be mainstreamed. We strongly oppose any suggestion to make it optional in any way in any part of any public body’s work.

We have major concerns about what the call for proportionality may mean in practice. In areas with few members of minority ethnic communities, particularly in rural areas, the very small size of the minority population may 

at one and the same time worsen the marginalisation they suffer and lead the local authority to believe that the problem is unimportant. A response seen as ‘proportionate’ by the local authority may in fact be wholly inadequate to address entrenched discrimination and prejudice. This may have a disproportionate effect on Gypsies and Travellers, both in rural areas 

where they may constitute the largest ethnic minority but nonetheless represent a tiny percentage of the total population, and in urban areas where they are statistically ‘invisible’ if living in houses but still subject to routine discrimination.




Q34
Do you agree that public authorities should be required to review their priority equality objectives at least every 3 years?
Yes

 FORMCHECKBOX 

	 FORMCHECKBOX 



No
If not please give your reasons and alternative suggestions

	


Q35
Would it be helpful for strategic equality outcomes to be set by the appropriate national Government?
Yes

 FORMCHECKBOX 

	 FORMCHECKBOX 



No
If so, what would be an appropriate way of doing this?

	Yes, but the equality outcomes should be set following full consultation and in agreement with the appropriate bodies, ie, CEHR, local and other public authorities, voluntary and community groups;  and individuals. It would also help overcome the extreme unwillingness at local level to do anything to help Gypsies and Travellers. Enforceable directions for addressing housing inequality would strengthen the existing requirement to identify land for caravan sites and remove the capacity of local councillors to argue that ‘we’ve got enough Gypsies and Travellers here – they should go elsewhere.



Q36
We would welcome views on the proposed new approach to supporting effective performance of a single public sector equality duty by requiring proportionate action towards the achievement of priority equality objectives, and on the four key principles we have identified. Do you prefer this approach, or an extension of the type of specific duties adopted so far in the race, disability and gender equality duties? Please give your reasons. 
	Use of evidence – this can be strengthened by informing all public authorities of the importance of carrying out equality impact assessments. Capability has been mentioned and the importance of ensuring staff understand their responsibilities under the duty and are trained in the skills needed to effectively discharge their duty.  Until there is legislation put in place making it a duty for all public authorities to make equality training mandatory we cannot see how this will happen.  Staff employed by public authorities may not necessarily have the skills or levels of understanding to be able to understand what their responsibilities are towards the duty.  There are a number of public authorities which do not see equalities as a priority and therefore will not invest financially in commissioning this type of training.  Therefore, it is unlikely that this occur across all public authorities unless they have been given the incentive to do so. It must also be said, however, that this proposal also weakens present requirements. If monitoring is not done, how can anyone know whether or not equality outcomes are being achieved? How can the duty be performed in an ‘evidence-based way’ if evidence is not collected? We fear that this approach, together with proportionality, may encourage public authorities to choose to work in a tokenistic manner on targets which are easy to achieve and which in any case will not have to be measured. The lack of ethnic monitoring and collection of data on Gypsies and Travellers which has been the norm until recently has contributed to
the attitude of ‘what we don’t know about we don’t have to deal with’, and also to years of government policies, including the repeal of the 1968 Caravan sites Act, which were not based on any evidence at all.




Q37
If you prefer an extension of the type of specific duties adopted so far in the race, disability and gender equality duties, which elements of the specific duties do you think should be retained for a single public sector equality duty and why?
	What is needed instead is an extension of the type of specific duties adopted in current legislation, with better training and more rigorous enforcement to ensure that they are fulfilled. We agree that to concentrate on processes without concern for outcomes is not useful and we agree that outcomes are of prime importance. But we do not believe that the proposed arrangements will help at all. They leave too much room for manoeuvre to those many public bodies which have shown over and over again their ill will and lack of commitment to Gypsies and Travellers. Race Equality Schemes and Race Equality Impact Assessments are beginning to work where the CRE regional officers have been able to take the initiative. Instead of being abolished, they should be adapted to cover other forms of discrimination as well.




Q38
Do you think that the proposed single public sector equality duty should apply to all public authorities?
Yes

 FORMCHECKBOX 

	 FORMCHECKBOX 



No
If not, please say how you think it should be targeted and give your reasons.

	It would be possible to continue with the present Race Relations Act arrangement, listing the public authorities to which the duty applied, or it could be applied to all public authorities, but with different specific duties for very small authorities. We would be unhappy if public authorities were able to avoid being given specific duties just because they were small. Some small authorities such as parish councils can function as focuses for anti-Traveller feeling and campaigning activity. Public officials cannot be allowed to use public office as a platform for persecuting members of particular minorities.




Q39
Do you think that a single public sector duty should be extended to cover:

a) age 
Yes  FORMCHECKBOX 

No   FORMCHECKBOX 

a) sexual orientation; and/or 
Yes  FORMCHECKBOX 

No   FORMCHECKBOX 

b) religion or belief; 
Yes  FORMCHECKBOX 

No   FORMCHECKBOX 

Please state your reasons, including examples of the types of disadvantage you believe are experienced by people because of their age, sexual orientation or religion or belief which could be addressed effectively through such a duty.

	We agree that the duty should be extended to the sexual orientation strand. We have not identified any disadvantages, and we think that public bodies should be given the option to (and in fact encouraged to) include sexual orientation in equality promotion even before it becomes a legal requirement to do so.




Q40
Might there be disadvantages in extending the duty to any of these groups?

Yes

 FORMCHECKBOX 

	 FORMCHECKBOX 



No
If so please give examples

	     


Q41
Over what timescale do you think a single public sector duty and any extensions to it should be implemented to ensure we have learned as much as possible from recently introduced duties on disability and gender?

	We think three years is an adequate period, however, it may be necessary to introduce new duties or extensions depending on their importance, and allowances should be made for this to happen.


Q42
Do you think public authorities should be given the option to implement any new approach in advance of it becoming a legal requirement, enabling these authorities who have already taken an integrated approach to build on existing work?
Yes

 FORMCHECKBOX 

	 FORMCHECKBOX 



No
Please explain:

	Especially where these public authorities are seen as exemplars of promoting equal opportunities and this can be evidenced.


Enforcements of Public Sector Duties

Q43
Do you think that there should be a single enforcement mechanism for the proposed single equality duty, enabling the Commission for Equality and Human Rights to issue a compliance notice with or without an assessment, as appropriate in the circumstances, enforceable in the county court or Sheriff's court in Scotland?

Yes

 FORMCHECKBOX 

No

 FORMCHECKBOX 


If not, please give your reasons

	     


Public Service Inspectorate

Q44
What do you think should be the role of the public service inspectorates in assessing compliance with public sector equality duties?

	Public Service inspectorates should be primarily concerned with measuring the outcomes from the equality objectives set by the public authorities, and provide support and assistance to those authorities who aren’t able to meet their objectives. 




Q45
What issues would you like to see included in practical guidance on how public sector procurement can be used to achieve equality outcomes in the delivery of public services by the private sector, whilst ensuring that the guidance works well for business?

	Greater clarification on what penalties contractors will incur for non-compliance on equality and increased ‘naming and shaming’ of those contractors so that the message was taken seriously.We cannot understand the reasoning for not making procurement explicit in the legislation. What evidence is there that the current system is working? We agree with the CRE (Briefings on Discrimination Law Review: Public Procurement) that experience to date suggests that it is not: ‘The poor performance of public authorities under existing legislation, combined with the abundance of detailed and specific guidance on the subject, point clearly to a need for stronger, clearer and more enforceable legislation. Further guidance is unnecessary – it will delay the process of implementation while failing to address the crux of the issue [which the CRE briefing describes elsewhere as ‘lack of will to act in this area unless explicitly obliged to do so’]. Minimum equality standards in procurement are needed, laid down in legislation.’ It is important to ensure that, for instance, a contractor working on council houses is also willing to work on council run Gypsy sites, and to provide an equivalent standard of work there without extra costs. Gypsy and Traveller businesses should also be considered in public sector procurement. We agree with the CRE’s view that an explicit prohibition on discrimination in procurement in all sectors is needed. At present, although a public sector body must not discriminate against contractors or prospective contractors, but once the contract is awarded the contractor lay legally discriminate in hiring sub-contractors. This must stop.



Chapter 6: Promoting good equality practice in the private sector

Q46
Do you think that an “Equality Standard” would be beneficial to businesses, employees and customers?

Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 


Please give reasons for your answers

	However, this should be produced in a much simplified and clearer way than any existing Equality Standard frameworks and should clearly highlight the benefits as well as the penalties for non-compliance.


If yes, would you prefer an accredited or a non-accredited good practice and compliance tool?

Accredited  FORMCHECKBOX 

Non-accredited  FORMCHECKBOX 

Q47
We would welcome your suggestions for other ways in which good equality practice could be encouraged and embedded in the private sector

	Consideration should be given to increased partnership working between the public and private sector whereby exemplars of good practice within the public sector can be utilised as a ‘critical friend’ or as an external scrutiniser of existing practices within certain private sector companies. Also, the consultation document says: ‘Businesses of all sizes and in a wide variety of sectors have found benefits in taking a positive view of complying with equality legislation’.  This sounds very strange to us: it reads as if keeping the law were to be considered optional for businesses – they might wish to consider the possibility of keeping it only because it might benefit them to do so. Businesses are as much under an obligation to keep the law as individuals are. Perhaps this paragraph could be reworded to make it clearer – it surely cannot mean what it seems to mean. We do not understand what a ‘light touch equality check tool’ means. Whatever it is, it sounds less effective than a just law efficiently enforced. We disagree with what is being said in the consultative document (section 6.11). Entrenched discrimination such as that experienced for so long by Gypsies and Travellers needs careful work to remove, and the Northern Ireland precedent seems a helpful one to follow in Britain. Point 6.12, using the example of compulsory reporting of a variety of elements, suggests that such monitoring is already expected in a variety of spheres and that it cannot be so burdensome to businesses that they are unable to do it. The consultative document says (section 6.13): ‘Some stakeholders have called for positive duties to be placed on private sector organisations similar to the public sector equality duties described in chapter 5. While we believe that the private sector has a valuable role to play in advancing good equality practice, we do not believe that this approach is the right one. As with any specific reporting requirement, this could not be enforced without creating a significant regulatory burden. Such a burden would be likely to have a disproportionate impact on small and medium-sized businesses, risking resentment and mere formal compliance.’
We believe that it should be possible to require businesses to do what is right and avoid what is unjust in this matter in the same way that the Government has already done – rightly – with regard to the minimum wage.

An explicit prohibition on discrimination in procurement in all sectors is needed.  There is evidence of discrimination in contracting, particularly in the construction sector. We understand that the CRE has received many complaints from small businesses which feel they have been discriminated against in the contracting process.  If further evidence is needed, Government should conduct research in line with its existing race equality duty.

A total prohibition is needed to:

· Send out a clear message that discrimination is unacceptable and money should not be spent on discriminatory practices;

· Remove current anomalies. For example, a public sector body must not discriminate against contractors or would-be contractors, but once a contract is awarded, there is no legal bar on the successful contractor discriminating in the way they sub-contract.  Further, a private body must not discriminate in the way it recruits an employee, but could discriminate in the way it selects a consultant;

· Provide Companies which have been discriminated against in the procurement process with a legal remedy;  

· Ensure discrimination in the private sector does not undermine the quality of provision by reducing competition.

Such a prohibition would inevitably increase the regulatory burden on the private sector, since this sector is currently unregulated in procurement.  This alone cannot be a reason for allowing discrimination in procurement to continue unchecked.  Regulatory requirements should be proportionate to the size of the contract, the size of the company awarding the contract and its resources.

It is important that contractors delivering public services promote equality. However, if both the contracting bodies and the contractor were directly bound by a positive duty. The law should make explicit that the public authority contracting body retains responsibility for meeting the duty and that private contractors are not directly bound. Imposing strong legal requirements on the public authorities would provide safeguards to ensure that they imposed in-chain obligations on their contractors.

As the CRE rightly point out disqualifying businesses who discriminate sends out a clear message that equality is not peripheral to core business, and that they will not win lucrative contracts if they discriminate.  It also prevents public money being spent on discriminatory practices. Without caveats, a blanket disqualification requirement could be unfair on certain businesses, but this should not render the whole system inoperative. A prima facie obligation of disqualification should remain, with a burden on the business in question to prove to the satisfaction of the contracting authority that it has improved. Statutory guidance should set clear guidelines on this for public authorities.  Without legislation, public authorities will not have the confidence to disqualify contractors and many will simply not see the need to do so.

We echo the recommendations made by the CRE that as a minimum legislation is needed that sets down clear and enforceable standards including:  

· Prohibiting discrimination against potential contractors, whatever sector the contracting body is in;

· Requiring public authorities to disqualify contractors with findings of discrimination from the contracting process;

· Setting down minimum standards for the promotion of race equality in public contracts;

· Allowing positive action in procurement to promote supplier diversity.




Chapter 7: Effective dispute resolution

Promoting Early Resolution of Disputes

Q48
Can you suggest ways in which Alternative Dispute Resolution could be used more effectively or widely to resolve discrimination disputes in the field of goods, facilities, services, premises and the exercise of public functions? 
	On the issue of widening tribunal powers, we consider that the powers of employment tribunals should be extended to enable them to make recommendations which have a wider impact than on merely the individual claimant.  At present employment tribunals are restricted by the Race Relations Act 1976 to make recommendations which directly touch on the individual.  Consequently, the power can only be exercised practicably if there is a continuing employment relationship - often this is not the case -, which means that other employees affected by discriminatory practices will not necessarily benefit.  Respondents may also find such a recommendation useful to persuade management and staff of the need to comply with the law.  

Take for example the case of Singh v The Chief Constable of Nottinghamshire Constabulary in which, following a finding of discrimination, the constabulary invited the tribunal to make recommendations to assist them in avoiding discrimination.  The tribunal was prevented by the law from doing so. This is unsatisfactory.

Our view is that wherever possible matters should be resolved early without the need for litigation.

We are aware of the difficulties which face individuals who have suffered discrimination:  lack of legal representation, complex discrimination laws, lack of knowledge of judicial rules and procedures. 

Whilst we welcome proposals for alternative mechanisms for resolving disputes, ADR is not and should not be the answer to these obstacles which hinder access to justice.

ADR works well where there is a dispute between individuals but outcomes are, not surprisingly, individualistic: it is not appropriate for tackling structural patterns of discrimination. In relation to public functions (e.g. a discriminatory stop and search) ADR would be totally inappropriate. The reasons are:

· Disputes arise often because the discriminator does not have equality practices or policies in place or fails to act if staff do not apply the policy to all racial groups consistently.

· The offending act may be reflective of structural racism whereby racism is embedded into the culture of the institution or organisation.

· ADR procedures require collective condemnation of racism and discrimination to be successful.  This does not always exist in wider society. In fact, some establishments and organisations encourage racist behaviour –‘the canteen culture’.  Such reactions inspire little confidence that complaints of discrimination will be handled effectively and taken seriously by management. 

· Individuals may take cases on a point of principle but this should not be so easily dismissed: they do not want others to suffer the humiliation and embarrassment they have suffered.  They may also want public condemnation of the offending behaviour which can only be obtained through the courts. 

It is proposed that greater use be made of existing Ombudsmen. They are independent, non-adversarial, and more cost-effective; have powers to investigate matters; and involve less pressure on the individual; as well as being able to make recommendations, which are usually acted upon.  

However, there are a number of significant drawbacks to ombudsman services which might make them totally inappropriate for disputes involving discrimination.  

First, the remit of ombudsmen is usually restricted to dealing with complaints on particular matters, e.g. banking, insurance, pensions, local authority services, conduct of estate agents.  Secondly, the process is lengthy, it is necessary to invoke internal complaints procedures before complaining to the relevant ombudsman service – this may impact on time limits (six months) for issuing proceedings in discrimination cases.  

Thirdly, decisions are not binding on the parties so individuals may still have to go to court. Fourthly, ombudsmen are unable to make legal decisions which will be binding in other similar matters e.g. whether a group is a racial group.  Finally, ombudsman services can take a long time to reach a conclusion on a matter because of the investigative process, which can only add to the distress of victims of alleged discrimination.

In its Second Review of the Race Relations Act 1976 we understand that the CRE recommended that a discrimination division within the industrial tribunal system should be established to hear both employment and non employment race cases. We believe the reasons for this recommendation were:

· The number of race cases in the designated civil courts was low.

· The delays in the system, the need for legal assistance and low potential award for damages acted as a considerable disincentive.

· The cases tended to be refusal of services in pubs and clubs and were simpler than cases dealt with by the tribunals.

We understand this recommendation was dropped in the Third Review of the 1976 Act (1998) partly because the Government had announced its intention to prohibit discrimination in the exercise of public functions.

We also understand that the CRE has dealt with very few claims of discrimination in the exercise of public functions, and that the CRE has had some successes particularly in cases establishing Gypsies and Irish Travellers as ethnic groups. In addition, in recent years we believe that CRE has seen an increase in multiple jurisdiction claims (non employment discrimination cases with additional civil claims in statute, contract or tort e.g. housing, education). 

The problems with the civil courts remain and the number of civil cases remains low. Court fees and risk of costs order act as powerful deterrents together with the formality of the courts and procedures, stricter rules of evidence and ineffective sanctions– the average compensation for discrimination cases in county courts is £1000. Even where the claim is small a discrimination case will automatically be treated as complex. There are also now problems with employment tribunals: the introduction of costs orders in the tribunals, albeit in exceptional cases, is having a chilling effect on potential applicants: respondent solicitors will routinely threaten costs orders against applicants. 

Wherever the venue, the starting position must be:

· Easy access to justice and to publicly funded independent legal advice and assistance where appropriate.

· Procedures for enforcement should be simple, effective and efficient.

· Sanctions must be effective, proportionate and dissuasive.

We are concerned that these principles are being eroded in both the civil courts and increasingly the employment tribunals, and through Government proposals for reforming legal aid.

In addition, we consider that, as equality and non-discrimination are overarching principles and valuable social objectives, all courts and tribunals should be equipped with the necessary skills, training and expertise to hear a discrimination case or argument. Enhancing equality expertise in employment tribunals does not dispense with the need for courts to be experts in discrimination law.

We agree therefore with the proposals for enhancing expertise in discrimination cases through specialised training for judges and increasing the use of expert assessors and expanding the use of designated courts in race cases to deal with discrimination cases across the six strands. 

In relation to assessors, more clarity is needed on their role and the weight of their views, the appointment of assessors should also be a transparent process, and efforts made to ensure diversity of assessors.  

We also recommend that there be a duty on the court service to serve the CEHR with notices of discrimination claims and copies of judgments. We understand that there is a duty on claimants and their representatives to notify the CRE when they issue proceedings under Part III of the Act (non-employment matters) but very few do. We also believe that court officers do not themselves appreciate that discrimination cases are dealt with by designated courts and have been known to give claimants inaccurate advice about issuing proceedings.

We support representative actions because they are an effective tool for dealing with multiple claims of discrimination against the same respondent and / or on similar issues.  Representative actions permit a body or an organisation such as the CRE or trade union to issue proceedings on behalf of a number of individuals who have allegedly suffered discrimination. The action may be on behalf of named individuals (representative actions) or the action may allow a group of individuals who have similar issues to seek a remedy in a single action (class actions).  The decisions are binding on all parties except in class actions where the decision is not binding if an individual in the class opts out of the proceedings.

The Equality Act 2006 enables the CEHR to bring ‘own name’ proceedings. We believe that this power should be extended to allow other bodies such as trade unions to also bring ‘own name’ proceedings.

It is very important that individuals, groups of individuals, and organisations other than the CEHR, should have both the right to bring proceedings for discrimination, and the economic ability to do so. Costs should be kept low and legal aid should be available to those who need it.




Q49
Can you suggest ways in which the role of Ombudsmen might be used more effectively to resolve discrimination disputes? 
	See Question 47 above.


Improving the handling of Discrimination Cases in the Courts

Q50
Do you have any views on our proposals for enhancing discrimination expertise in the county and sheriff courts?  
	No.


Disability Discrimination Education Cases in Scotland

Q51
Do you think that the powers of the Additional Support Needs Tribunals for Scotland should be extended to include consideration of disability discrimination cases in education?  
	Yes.


Multiple Discrimination

Q52
Can you provide us with evidence illustrating any difficulties of gaining legal redress in cases of multiple discrimination? 
	No.


Q53
Are there particular issues you would want to see addressed in relation to multiple discrimination claims? 
	We believe that it is important that groups of people should be able to bring group proceedings (‘class action suits’) against individuals, companies or public bodies for discrimination in any of the areas covered by the consultative document. Gypsies and Travellers suffer discrimination as a group. They are often punished as a group for the actions of particular individuals. They should be able to seek redress for acts of discrimination as a group – and so should members of other groups.




Part 3 – Modernising the law

Chapter 8: The grounds of discrimination

Disability

Q54
Do you have any comments on whether we should remove the list of ‘capacities’ from the definition of disability? 

	 FORMCHECKBOX 



Yes 

	 FORMCHECKBOX 



No
Please provide:

	Broadly, the DDA defines a disability as a physical or mental impairment which has a substantial and long-term adverse effect on one's ability to carry out normal day-to-day activities. It goes on to say that an impairment can only be taken to affect normal day-to-day activities if it affects at least one of a number capacities, such as mobility, manual dexterity, speech etc. The Government proposes to remove this list of capacities from the definition of disability. It would no longer be necessary to show that the impairment affects mobility or speech etc. Whether the list is there or not is not really relevant to stammering. The list of capacities includes 'speech', and so does not prevent stammering being treated as a 'disabilitiy'.

Our understanding is that the Disability Rights Commission considers that the removal of the list will not help much. It favours a complete change in the definition of disability as discussed below. If the list is removed, the DRC says it is vital that detailed guidance is produced to provide a steer to courts and tribunals as to what is a 'normal day to day activity'. In particular, the Government needs to ensure that this proposed change does not undermine existing case law, as this would be a recipe for renewed confusion

The idea behind the DRC recommendation is that disability discrimination law should move away from protecting a group of 'disabled' people and instead protect anyone who experiences discrimination on the grounds of an 

impairment.  If the definition is amended in this way, it would no longer normally be an issue whether the complainant has a disability. The focus would shift to such issues as whether there has been discrimination. Under the extended definition, hopefully anyone with a stammer would be protected by the DDA, even if clinically the stammer's effect is only limited. Compare the current position. The recommendation says that help on interpretation of 'impairment' could be provided by statutory guidance and Ministerial statements in Parliament. 

We also recommend:

· considering the exclusion from the definition of a limited number of trivial conditions such as flu, for both policy and presentational reasons; 
· considering steps to ensure that positive discrimination continues to be legal, with a new provision making it clear that employers and others can discriminate positively in favour of a narrowly defined targeted group of disabled people; 

· if the main DDA definition is changed, providing a more targeted definition of disability for the public sector duty, requiring public authorities to focus attention on those who are most excluded as a result of their impairment. Eg there might be a requirement on them to promote equality for "people with impairments who are substantially excluded". Who is covered by this might vary according to the nature of the service. 




Q55
Do you have any comments on our approach to addressing the needs of parents and carers?

Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 

Please provide:

	We are concerned at the potential for discrimination against people, based on a stereotyped view that they will be less flexible about working hours or location if they are married or in a civil partnership. We are also concerned that such people could be discriminated against because they are perceived as more likely to choose to become parents. Also, we understand that the Disability Rights Commission recommends that discrimination because of an association with a disabled person or because a person is mistakenly treated as disabled should be explicitly included in the DDA. The DRC argues that this change is required by the Framework Employment Directive. For cases of discrimination by association or perception there should be a right to equal treatment - but not to reasonable adjustments, because under the directive only disabled people have a right to adjustments. Although the government do not propose to ban discrimination against people because they have caring responsibilities. It is possible that LGBT people would be particularly vulnerable to such discrimination because employers and others may not value and respect LGBT people’s family and caring relationships.



Married Persons and Civil Partners

Q56
Do you consider that the protection for married persons and civil partners is still needed in the absence of a "marriage bar" in employment?

Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 

Please give your reasons for supporting/opposing its removal?

	The Civil Partnership Act 2004 allows remedies for this.


Genetic Predisposition
Q57
Do you agree that there is no current justification for legislating to prohibit genetic predisposition discrimination? 

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	However, the option for further non-legislative measures (eg guidance, moratoriums or voluntary industry codes or schemes) and legislative measures should be debated and considered carefully in the future, as and when justified by the emergence of any discriminatory practices in this area. There should be legislative protection from discrimination on the basis of genetic predisposition, and from requirements to undergo a genetic test or to disclose the results of one. This would not necessarily be part of the DDA. It points out that the Human Genetics Commission has said they think legislation is needed.




Chapter 9: Age discrimination

Q58
What instances of unfair age discrimination outside the workplace against people of any age, are you aware of?

Please give details of any examples below:

	We are aware that older LGBT people, and young LGBT people, face particular difficulties, and may face specific forms of age-related discrimination.


Q59
Is legislation the most appropriate and proportionate way of tackling harmful age discrimination?

Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 

What would be the likely costs of legislation?

	There needs to be a balance of legislation and non-legislative targeted measures.  The cost of legislation should be measured against the cost of any potential litigation taken by those who are unlawfully discriminated against, for example, by those taking legal action for not being able to access services, employment etc.


Q60
Do you have any views on how, if we decide to legislate, we can target the legislation to avoid unintended consequences and disproportionate burdens on both public and private sectors?

Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 

Please give details below:

	Will need to be explicit when explaining what the potential costs of litigation would be on both sectors.  I guess there will be a ‘in the public interest’ clause included somewhere before a decision was taken to proceed with cases, which may eventually lead to the introduction of a CPS type body.


Q61
Do you have any comments on any of the issues which would arise with a legislative approach to tackling age discrimination?

Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 

Please provide:

	Currently, an adult under the age of 18 is considered as a child.  How would legislation affect an adult who is under the age of 18 but still allowed to join the armed forces?  Could such a person litigate against any proposed legislation if they can prove that they have been unlawfully discriminated against but can’t take action because of their age?


Chapter 10: Gender reassignment

Q62
Do you agree that we should prohibit discrimination on the grounds of gender reassignment in the exercise of public functions? 

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
What are your reasons for supporting/opposing this?

	For the simple reason that these groups of people can be and are still unlawfully discriminated against.


Q63 
Do you agree that it is unnecessary to include school pupils and education in any extension to protect on the grounds of gender reassignment?

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
What are your reasons for supporting/opposing this?

	We disagree. Many trans people are aware of their gender identity at a young age. Significant numbers of transsexual people seek medical advice before the age of 18, and so fall within the legal definition of ‘gender reassignment’. Trans young people often face bullying in schools. School should be one of the safest places for young people, not one of the few places where discrimination and harassment are lawful.


Q64
Are there any circumstances in which you consider that it is necessary for organised religions to treat people differently on grounds of gender reassignment?

	
	Yes
	 FORMCHECKBOX 



	 FORMCHECKBOX 




No




















Please explain what they are:

	     


Q65
Do you agree that we should retain the existing definition of gender reassignment? 

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	We disagree with this. The existing definition of ‘gender reassignment’ does not even cover all transsexual people – it excludes those who identify as the opposite sex to that on their birth certificate but who do not seek medical intervention. The existing definition does not cover other transgender people at all, for example transvestite, intersex, polygender and androgyne people. All of these people currently face discrimination and harassment because of their transgender status, but are not protected by anti-discrimination law. Apparently, most other countries with such laws use broader definitions of transgender that UK law does. Anti-discrimination law in several US jurisdictions, for example, bans discrimination on grounds of ‘gender identity or expression’. This is a similar definition to that proposed by the Scottish Executive’s Hate Crime Working Group, for Scottish legislation against transphobic hate crime.




Chapter 11: Pregnancy and maternity

Q66
Do you agree that we should make less favourable treatment of a woman on grounds of pregnancy and maternity unlawful in the exercise of public functions? 

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
What are your reasons for supporting/opposing this?

	Because of the level of unlawful discrimination still being experienced by these groups of people. However, it is important that the transposition of the Gender Directives using regulations under the European Communities Act 1972 is implemented by the deadline of 21 December 2007.   


Q67
Do you agree that it is neither necessary nor appropriate to extend protection on grounds of pregnancy and maternity to school pupils and education in schools?

	 FORMCHECKBOX 



 Yes

No
	 FORMCHECKBOX 



Please say why:

	The law should be extended to protect school pupils who are discriminated against on grounds of pregnancy and maternity. The Green Paper stresses that teenage motherhood and pregnancy does not prevent access to education, that rights exist under the Human Rights Act and that pregnancy and health and safety are not grounds for exclusion or preventing attendance.  The only reasons put forward for excluding schools from increased protection are:

(a) Pregnant schoolgirls are likely to need home tuition: this is not

a reason for not prohibiting schools from discriminating and it is vital that once a teenage mother is ready to return to school lessons she is assisted in so doing, rather than being made to receive home tuition instead.

(b) Pregnant pupils will need authorised absences to attend antenatal appointments, but this fact does create a necessity for the suggested exclusion from protection.

(c) Health and safety issues: where a school is concerned if it is safe for a pregnancy schoolgirl to participate in general physical education be it netball matches or trampolining, there is no reason why this matter cannot be dealt with simply by a letter from the pupil’s GP, authorising or advising against 

such activity. Again, that such issues exist do not explain or justify the impetus for excluding liability.

The anomaly is that a school who forbids one of its pupils to use the

school swimming pool simply on the grounds that she is pregnant does so lawfully where the public swimming pool risks a civil claim by so doing. It is this inconsistent and illogical variation in levels of protection which make protection from discrimination on such grounds muddled for those most at risk.

While it may well be rare that school pupils will need the protection of such provisions it cannot be said that they will never require them.  There is little to commend a failure to protect such pupils, particularly where the real reason for the difference in treatment is pregnancy or maternity. Distinctions on such grounds should be removed from all legislation, however rarely the provisions may in fact be used.




Chapter 12: Private clubs and associations

Q68
Do you agree that it is a positive benefit to have clubs which are set up for the purpose of offering the benefits of membership to a particular group, including single sex clubs catering for particular religions or beliefs or age ranges, along with those currently permitted under race, disability and sexual orientation law?

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
	We agree with this. But the following issues, in our view, are thrown up by continuing to allow clubs to prescribe their membership on certain grounds:  a) the societal issue of “a country comfortable with its diversity” where such clubs might risk creating diverse but separate communities; b) the issue of “intersectional rights.” i.e. the equalities dilemma where one right to equality comes up against another. The classic example of this is the Muslim person who bans guide dogs from his taxi / shop because the animal is unclean. c) Historical reasons. 
The societal issue is difficult. In Britain we are proud of our diversity and our multiculturalism but we have become conscious of the challenges of not allowing our diverse communities to become ghettos. The problem of clubs or associations identifying membership on one ground is the risk of our communities becoming either a series of ghettos with explicit government 

consent. A society where the gay person does not mix with the straight or where the Jewish person does not mix with a Muslim. We should not let the clear disbenefit of such clubs / associations go unchallenged. They can pose a threat to societal integration.

Secondly, if rightly, we are to proscribe discrimination of those who possess a particular status it seems at first counter intuitive in turn, to allow that very status to be the sole grounds of admission to an association or club. It encourages society to perpetuate the very inequalities that such legislation targets.

Such associations are necessary divisive: the difference which forms them separates them from other parts of society. Clubs and associations can be the thin end of the wedge that might lead to a fractured society.


The debate in this field should not be separated from the history

of certain clubs.  

We believe that Society greatly benefits from private clubs and associations but that such clubs, if they are to continue to prevent others joining them merely on the basis of protected grounds, should be able to justify why they should be allowed to derogate from the principle of equality for all.

It must be remembered that such a club or association does not merely seek to include based on the protected grounds but to exclude all others not having that protected status. In our view there can be nothing wrong in a club or association having a target audience or a particular purpose but that the right to exclude others based merely on a particular status should be capable of justification.

We believe that ability of a private club to turn down a person for 

membership on the basis of not having a prescribed status is not consistent with the overarching scheme of equality.  We believe that the solution lies in the application of settled principles.

We believe the following should be considered:

a) where a prospective member makes a genuine application for membership (excluding applications where the purpose is vexatious or deliberately designed to disrupt the running of the club etc);

b) where that prospective member can show that they have suffered a detriment other than merely being turned down for membership;

c) then the club should be able to justify its right to exclude others as being a proportionate means of achieving a legitimate aim.

In our view if a person legitimately wants to join a club or association catering to a section of society and they are genuine in their intention then their application should only be refused on a basis that it is justifiable.

The type of person who might avail themselves of such protection would be the woman politician who is excluded from a male only club or association 

with political connections. If that woman could show that her being turned down might affect her ability to associate with others and or influence others and therefore affect her in her career then the club would have to justify its decision. Equally if a person of one faith lives in an area predominantly occupied by another faith and a large part of the socialising in the community goes on at the dominant faith’s association then if the person of the other faith made a genuine application to join but was turned down then that

association would have to justify its position.

However if a man (who had not suffered sexual assault) wanted to join a women’s rape crisis support group it would be likely that either he would be unable to show his application was “genuine” or that he had not experienced any “detriment”. If a man who had been raped applied to such a group, the group would have to show that the exclusively female membership of the group was a proportionate means of achieving the legitimate aim of overcoming and recovering from these particular experiences.




Q69
Do you agree with the proposal to make it unlawful for private clubs with 25 or more members (other than single sex clubs or those set up for members who are a particular religion or belief) to discriminate on grounds of sex and religion or belief?  

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
If you do not, please explain why:  

	Yes, but the law needs to go further to protect all six equality groups. We agree with this, and we think the ban should also cover discrimination against transgender people, except where the club is set up for the purpose of providing benefit specifically for transgender people. Private clubs with 25 or more members currently must not discriminate against members, on grounds of sexual orientation (unless the club is set up specifically to provide benefit for people of a particular sexual orientation). But clubs can discriminate against guests, on grounds of sexual orientation. 



Q70
Do you agree that private clubs with 25 or more members should not be permitted to discriminate against guests on the grounds of sex, race, sexual orientation and religion or belief, as is already the case on the grounds of disability?

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain:

	We advocate prohibiting all forms of discrimination in private clubs. We support, strongly, the elimination of all forms of discrimination including age discrimination in private clubs. However, once persons are admitted to a club there can be no justification for treating them differently in the way that they can access goods or services or facilities within the club. It is unfair to the individual being treated in this way. We would also note that there are two other factors which are secondary effects of having such rules: a) Members of private clubs are also members of society.  How people act, interact, treat others in private affects how people think and act with others in public; b) It sends out a powerful message to society that discrimination: wherever it takes place is objectionable.  Equalities law is not just about setting up and implementing a set of legal standards. The legal standards inform debate and educate us as a society as to what is and is not acceptable. It is unacceptable to treat others less favourably on protected grounds. We would add that the 25 member rule was originally introduced to coincide with the point where a liquor licence was necessary. While 25 seems a sensible number it should also be reviewed for its impact.




Q71
Do you think that the law should address unjustified age discrimination by private clubs with 25 or more members (other than those set up to cater for a particular age range) if age discrimination is made unlawful in the provision of goods, facilities and services? 

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
If you do not, please explain why:  

	     


Chapter 13 – Improving access to and use of premises for disabled people

Q72
Do you agree with our proposal for requiring disability-related alterations to the common parts of let residential premises? 

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	We do agree with this – and in this context ‘let residential premises’ must include rented caravan sites for Gypsies and Travellers, whether owned by local authorities, registered social landlords or private landlords.

We agree that the issue of adjustments to the common parts of premises is

particularly important for disabled people and that adjustments can determine whether disabled people are able to get in and out of their homes.

There are several factors we consider it important to be borne in mind when

extending liability to landlords for disability discrimination regarding common parts of let residential premises.

Such a change would involve the duty of reasonable adjustment requiring

landlords and managers of let premises to make any alterations to the physical features of any part of the premises, including the common parts such as stairs, hallways and communal space. The first consideration is what test is applied in determining whether the disabled person in question does find it impossible or unreasonably difficult to use the said common parts. In other words, where does the duty bite?

We consider that in a situation where without the requested adjustment use 

or enjoyment of the premises would be impossible or unreasonably difficult for a disabled person who is a lessee or lawful occupier to do, the duty should be triggered. There must be an objective element to the determination of “impossible or unreasonably difficult”.

Secondly, how to determine whether it is reasonable in all the circumstances of the case for the landlord to make the requested adjustment to the common parts?

We think that a CEHR Code of Practice would be of great assistance on

providing guidance on this concept of reasonableness and believe that

proportionality is a key factor in determining what is reasonable in a way which is Human Rights Act and equality law compliant. Assistance can be 

taken from existing case law on what amounts to a “reasonable” adjustment: we do not see the need to summarise that law here.

The third factor is the scope of the new duty upon landlords. The Review Group on Common Parts (RGCP) was set up by the Department for Work and Pensions (DWP) to consider the practical and legal difficulties faced by tenants and leaseholders in securing adaptations to improve access over the common parts of the premises (such as the stairs and entrances) for themselves (if they are disabled) or for other disabled occupiers. The RGCP’s report of 23 December 2005 considered that the duty would only apply to existing tenants, that is, to lawful occupiers of leased premises. We agree with this and believe it would impose too onerous a duty upon landlords for prospective tenants to be able to require a landlord to fit a stair lift in order for him or her to be able to rent the third floor flat.

Fourthly we also believe that the duty should apply only where a request had been received by a landlord from a lessee, for the landlord to make a particular adjustment to the common parts of leased residential premises. This measure would maximise the disabled person’s responsibility for considering what adjustment will most help him/her and minimise the need for the landlord (who is unlikely to be an expert on disability rights) to get involved in assessing the disabled person’s access needs.

Our fifth point is that we agree that the lessee should be responsible for paying for adjustments and note that this would be consistent with the DDA 1995‘s improvement provisions (new section 49G DDA 1995 which was inserted by the DDA 2005).

We agree that with the December 2005 Report that the CEHR should have the power (i.e. at its discretion) to provide a conciliation service to the parties involved in any dispute over adjustments to common parts; that it should be able to provide legal assistance to a disabled person; and thirdly that other ADR mechanisms should not be prevented from applying.

The said report did not think that a failure by a landlord to make an adjustment which it would have been reasonable to make should be treated as discrimination.  We cannot see the reason for this. The duty in no way imposes strict liability and the reasonableness test will take into account all the fair and relevant facts. Accordingly there is no reason for a failure to make a reasonable adjustment in such circumstances should not amount to 

disability discrimination. After all, the lessee must be disabled within the meaning of the DDA 1995 for the duty to bite.

Lastly to which forum should complaints under this new duty be brought?  It is not feasible for all discrimination complaints to be heard in the Employment Tribunals, which should be restricted to determining employment related complaints.  Expertise in discrimination in the county and sheriff courts clearly needs to be enhanced. Many judges have no experience of the provisions that constitute discrimination law. There have been numerous occasions where simple questions of law are misunderstood and provisions misinterpreted. Cases inevitably take considerably longer to deal with because the judge is unfamiliar with discrimination law.

There needs to be extensive training of county court judges on the discrimination provisions. This should be mandatory. We note the suggestion of specialist court centres where judges are fully trained in discrimination cases. We would cautiously welcome such a move. This would enable cases to be tried by judges who have experience in discrimination cases, both legal and practical. We would however sound a note of caution that should such a system be established a proper geographical spread would be necessary to prevent Claimants dropping their claim because of travel difficulties. In our opinion such a geographical spread is unlikely to be achieved in light of cost cutting measures within the courts.

We believe that the best solution would be to take a twin approach. Firstly to

introduce mandatory training for judges. Secondly to require assessors to sit in all discrimination claims, irrespective of the form of discrimination complained of.

Parties should not be allowed to agree not to have an assessor. Furthermore

there should be clear guidelines established and made easily available to all

parties as to the role of the assessors so that parties can fully understand the roles of judge and assessor.

 


Chapter 14: Harassment

Q73
Can you provide examples of harassment you think is occurring or could occur on grounds of religion or belief, sexual orientation, age or disability, which would fall outside the existing protections in discrimination and other law?

Please list examples below:

	No.


Q74
Do you think that express statutory protection against harassment on grounds of:

· religion or belief;

· sexual orientation;

· age; and

· disability

should or should not be provided in any of the following:

(a)
the provision of goods, facilities and services?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why.

	As a general principle we think that the protection should be extended

as far as possible to protect individuals from harassment and other forms of discrimination on these grounds.  We think that consistency is vital. Since there is already protection against harassment on grounds of race and sex in these areas, we see no reason why equivalent protection should not be 

extended in relation to sexual orientation, age or disability. As far as religion or belief is concerned, we recognise that there may be some different considerations relating to freedom of speech. However we think this right can be protected by statutory means, for example by providing a more stringent reasonable consideration test.

We also think that legal certainty is an important consideration. Even in the absence of express harassment provisions, it is open to litigants who complain of harassment to rely on the direct discrimination provisions (other than in the Age Regulations where these areas are not covered at all).  

However those provisions require a comparative exercise and do not contain the reasonable consideration test. In addition the DDA contains a justification defence. The differences between the direct discrimination provisions and the harassment provisions creates the possibility of significant and irrational anomaly which is clearly undesirable.

As far as goods and services in particular is concerned, we do not think there is any particular reason why this field should be treated any differently from the employment field. Although it is an “open” environment this does not mean that it is an acceptable context in which to subject others to harassment, which is the most blatant form of discrimination. Indeed, individuals are prohibited from behaving in insulting and abusive ways towards others in public places – the most open environments of all – by threat of criminal sanction.  If it is not lawful to harass people in this area on grounds of race, then it should not be lawful to do so on any of the other grounds. The “reasonable consideration” test protects freedom of speech.


We believe that harassment should be unlawful in all areas, as it already is in the case of harassment based on race.  We do not think there is a case for allowing harassment in any of the circumstances where discrimination is already unlawful.

We do not think that there is a case for banning harassment by public service providers, but by private providers of goods and services, such as pubs and shops so. There is not always a choice between private suppliers, and even where there is, we do not think there is a case for allowing harassment to continue simply on the basis that the victims could in future go to alternative 

suppliers.


(b) 
education in schools?

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why.

	Please see above for general comments.  As for education in schools specifically, we are particularly concerned that there may not be adequate protection for vulnerable people in their formative years. Abusive behaviour by teachers and others in the employment field is especially insidious and difficult for young people to challenge, and the government ought to be making a clear statement that it should not be tolerated.




(c) 
the management or disposal of premises?

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why.

	Please see above as to our general comments.

Again, we do not see any reason why this area should be exempted

from the principles relevant to the other fields covered by the legislation.




(d) 
the exercise of public functions?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why.

	As above.


Q75
Were statutory protection against harassment to be extended to one or more of the above grounds in one or more of the above areas, do you think that specific exceptions would be desirable?  

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
If yes, please say why and the types of exceptions, if any, you would like to see in the legislation:

	We consider that it may be necessary to make some exceptions in relation to religion and belief in order to safeguard freedom of speech.  At the least, we think it would be important to create a more robust reasonable consideration test for religion and belief.




Q76
Do you think that harassment on grounds of religion or belief should be treated differently from the other protected grounds and that a different definition of harassment would be appropriate in this case? 

	 FORMCHECKBOX 



Yes
	 FORMCHECKBOX 



No
If so, please state your reasons why:

	Yes, as above.


Q77
Do you think there is a valid distinction to be made between harassment in an “open” and in a “closed” environment and that the approach to its prohibition should be differentiated accordingly?  
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	We recognise that there may be concerns that it is more difficult to control the behaviours of others in an “open” environment. However, since there is no intention to protect customers or clients from the actions of other customers or clients, we consider this argument to be of limited relevance. In the main employers will simply be required to exercise control over the behaviour of their employees towards their customers or clients.

The fact that there might be a choice as to whether to enter a shop or a club at all is irrelevant. How is a wheelchair user to know that if he enters a shop 

or a pub he is liable to be subjected to humiliating harassment about his/her disability which would quite properly be unlawful in another context? Nor is there any place for harassment against others to be lawful even in private clubs. Whilst there might be exemptions for other forms of discrimination in this context (e.g. a private club for people of a particular nationality, like a 

Turkish Club or a Welsh Club there is no reason why harassment in 

particular should be permitted in these environments.




Q78
Do you have any evidence of harassment by third parties in the workplace in relation to protected grounds other than sex? If so do you consider that it should be dealt with in a similar way?

	 FORMCHECKBOX 



Yes
	 FORMCHECKBOX 



No
If so, please state your reasons why:

	Out initial view is that it is likely that such harassment does happen, and that it would be reasonable for the law to require employers to take action to protect employees.


Annex B – Implementing the Gender Directive

Q79
Do you agree with the proposals in Table 1

	 FORMCHECKBOX 



Yes 

	 FORMCHECKBOX 



No
If not, please give details of those you disagree with and your reasons for doing so. 
	However, we believe that the Gender Directive requires the government to ban indirect discrimination on grounds of gender reassignment, and that this should therefore be done this year in the SDA(A)Regs.



Q80
Do you have any comments on the likely impact of the Gender Directive’s insurance provisions on providers and/or customers of insurance and related financial products? 



Yes
 FORMCHECKBOX 


No
 FORMCHECKBOX 


Please provide:

	


Q81
Should the ban on differences due to maternity or pregnancy costs be implemented in December 2007 or deferred until December 2009?


December 2007
 FORMCHECKBOX 


December 2009
 FORMCHECKBOX 


Please explain

	To prevent further delay.


Q82
Do you think ‘maternity’ should be defined for the purposes of the Sex Discrimination Act provisions covering goods, facilities or services and premises?
	 FORMCHECKBOX 



Yes 

	 FORMCHECKBOX 



No

Please explain how:

	A definition should be provided by those specialist agencies that have regularly involvement in these issues, ie, Equal Opportunities Commission.




Costs and Benefits
Q83
Please let us have your views on the estimate of costs and benefits summarised in the Initial Regulatory Impact Assessment.  

	Not able to provide any views as details of the Initial Regulatory Impact Assessment have been provided.


Equality Impact Assessment

Q84
Please let us have your views on the Equality Impact Assessment.

	Equality Impact Assessments are an essential tool in allowing those in the public (and private) sector to address any inequality, eliminate unlawful discrimination in the services delivered and employment practices that organisations currently operate.  EIAs allows organisations to consider diversity when developing, delivering and reviewing policies and services to ensure we meet the needs of all and provide a systematic process for doing this, therefore, helping to improve service delivery and employment practice.

Additionally, EIAs considers if there will be any positive impact(s) of the policy/function or service on groups of people in terms of race, gender, disability, sexual orientation, faith or age equality, or any ways in which the policy/function/service will actively promote equality and diversity or good community relations and mitigate any adverse impacts.




Other Comments

Q85
Do you have any other comments about the consultation documents or the consultation exercise itself?

	OMISSIONS

The Press Complaints Commission

We regret the fact that the consultative document does not deal with the Press Complaints Commission. We believe that the PCC should be given powers to punish publishers of material which defames Gypsies and Travellers as a group. At present it only has the power to discipline publishers of material defamatory to named individuals. We believe that

several groups of people, including Gypsies and Travellers, are systematically singled out for abuse in certain sections of the press, and that this helps to nurture a climate of hostility towards them. We believe that any effort to address inequality also needs to challenge the kind of misrepresentation which contributes to prejudice and discrimination.

Racism in law enforcement

We also regret the fact that the consultative document says nothing about racism in law enforcement. Gypsies and Travellers are still subject to negative stereotyping by some police officers. Treatment of Gypsies and Travellers on sites can at times amount to harassment. Evictions by police as well as by officers working on behalf of local councils are sometimes carried out with disproportionate force. When a crime has been committed by an individual Gypsy or Traveller, a whole site can at times be treated as guilty. This behaviour must be brought to an end.

Compatibility Statements

As previously explained, the RRA is not a superior or constitutional rule of law: until the Human Rights Act, the principle of non-discrimination did not take precedent over earlier or subsequent legislation.

Under the Human Rights Act all legislation has to be read in conformity with the HRA which includes a right to protection from discrimination in the enjoyment of Convention rights. The doctrine of precedent, where human rights and freedoms are concerned, is pushed aside.

The doctrine of parliamentary sovereignty and legislation is also altered: 

s19C Human Rights Act 1999 requires a Minster to certify upon presenting a Bill to Parliament that it complies with the HRA. Also, the Act provides that where the House of Lords finds that a statute breaches the HRA it is not struck down but must be amended by Parliament following a fast track procedure.

We agree with the CRE’s recommendation that the single equality act should enjoy a similar status. In essence the principle of equality and non-discrimination which is a human rights guarantee should apply to all legislation. In the CRE’s Third Periodic Report we recommended that compatibility statements similar to those in s19C be required of a Minister. A Minster may introduce legislation which is discriminatory but must explain to Parliament the reasons for doing so and it is for Parliament to scrutinise and hold the Minister to account or approve the discriminatory provisions.
We agree what the CRE are proposing that there should be an:

· Introduction of a general equality duty that also explicitly recognises discrimination and poor race relations as major causes of disadvantage and community tension. 

The new equality duty must adopt a fuller idea of equality by requiring public bodies to (i) eliminate unlawful discrimination and harassment, (ii) address disadvantage, (iii) promote equal dignity, life chances, and participation, and (iv) secure good, respectful community relations (especially race relations).

Also:

· Racial discrimination is first unlawful and second leads to chronic racial disadvantage. Race-blind policy is just as discriminatory in effect as overt racism is in impact. Macpherson recognised this as institutional racism. The general race duty must then have a distinct limb requiring public bodies to eliminate unlawful racial discrimination and harassment.

· Example (1) National & local data consistently tell a story of Black boys’ particular vulnerability to school exclusion
. Discrimination, stereotyping and racism are part of this story. The new equality duty must then tackle this by expressly requiring educationalists to monitor and act to close the race-exclusions gap. This is vital for maximising our talent, and not wasting it.  

· Good race relations are a pre-condition to, and expression of community cohesion. It genuinely cross-cuts Government policy, be it as policies around Britishness and national solidarity, or in crime prevention, localism, or through housing strategies in rural areas involving site provision issues.

Example (2) The race equality duty, precisely because it includes a distinct obligation to secure good race relations provides a vital standing framework for dialogue between local councils and others agencies, and between the indigenous and Gypsy & Traveller communities. 

The CRE’s inquiry report ‘Common Ground’ noted this potential of councils’ intelligently using good race relations for securing mutual understanding between Gypsies and Travellers and local communities. Although it needs emphasising that the report also lamented the chronic ignorance of many public bodies towards how the good relations framework can enhance community cohesion.

Mainstreaming, probably more than anything else, is what gives a real edge to the race equality duty. It is born out of Macpherson, that institutional racism is fact of modern public services and law enforcement in Britain. Without mainstreaming – which involves public bodies embedding equality across all they do – it is near impossible to identify never mind challenge assumptions, attitudes, and ways of working that act to disadvantage ethnic minorities.

Often race involves the ‘harder’ edge of discrimination with devastating consequences for life chances and community cohesion. These ‘harder’ edges are precisely those areas where many public bodies prefer not to go to. One can think about stop & search and racial profiling; to the vulnerabilities of Black people in mental health decisions; onto the susceptibility of Gypsy & Traveller communities to eviction; as well as to the treatment of immigrants in detention centres. These ‘harder’ edges need duties more than anywhere else.

There are other edges here, as is well known: if mainstreaming is lost then the very real phenomena of rural racism for example could be rendered invisible just years after being acknowledged as one face of racism in Britain today. Mainstreaming is a prerequisite to identifying such ‘newer’ forms of racism highlighting the need for it to animate any new equality duty. 

Mainstreaming also enables the right priorities to be identified and acted on. It is very important to be clear that there is no tension at all between mainstreaming - embedding equality proportionately into all you do - and setting equality priorities. In fact the former informs the latter and ensures that the chosen priorities are the most relevant and right ones for tackling discrimination, serving diverse communities, and adopting fair law enforcement. In fact mainstreaming is one necessary condition for realising the good policy = better regulation rationale inherent to an equality duty. 

It is clear that if the current duties are replaced with a limited duty to take action only towards certain equality priorities then a swath of important public services and law enforcement will proceed without any legal regard to race equality. This is clearly regression from the race equality duty and is unacceptable. 

· Example (1) Under the race equality duty, because of mainstreaming, a police force is obliged to pro-actively eliminate 

· discrimination from its stop and search practice; as are mental 

      health trusts required to eliminate stereotyping from their    

      sectioning practice; as are local authorities when making their 

      planning permission decisions on Gypsy & Travellers. 

If the Government’s proposals were to become law, however, then these areas won’t necessarily be subject to an equality duty. Rather to be caught they would have be one of the limited set of priority equality objectives. This is regression in theory and in practice. 

· Example (2) Rural racism is one of the many faces of racism in modern Britain. However it hasn’t always been recognised as such, and pioneering research such as ‘Needs not Numbers’ gave it national prominence. Recent ethnicity migration trends – the dispersal of asylum seekers from London and especially the new migrants from Central Europe – if anything increase the need for councils and police forces to keep an eye on rural racism. However rather than requiring local authorities to absolutely do this, these new duties would, for example, enable already-pressured to prioritise more visible and less isolated groups & issues to the detriment of addressing the 100% impact of rural racism on isolated minorities. 

We agree with what the CRE are proposing that the new equality duty would benefit from a group of essential steps specifying activities that are really just part & parcel of good policy and better regulation generally. These would apply generally to policies, providing public bodies with the clarity on the activities necessary to addressing discrimination and disadvantage, and improving community relations. 

There are six cyclical steps: (a) every three years to review performance on equality through a ‘state of the authority’ report; (b) gather, improve and use evidence on equality in all functions, particularly in developing and implementing policy; (c) involve and consult the public and staff in developing an annual equality action plan; (d) implement this action plan, and (e) publish progress on it; and (f) implement an equality employment duty covering recruitment, progression and retention information and issues.

We agree with the issues highlighted by the CRE that there are strengths and weaknesses in the present supporting regulations in the race, disability and gender models, and the latter two place a welcome emphasis on active processes, rather than merely ‘arrangements’. Including only essential and active processes is critical as these aren’t in anyway unclear or burdensome, but rather are merely part & parcel of good policy, removing the need for regulation later. 

We believe that there is even more of a need in a cross-equality duty, to specify in legislation the steps or activities that public authorities should implement proportionately throughout their work. Clarity is essential, and we don’t think the Government’s proposal for only four ‘statutory principles’ provides it; rather they are merely to underpin action, whatever that may mean. At best the ‘statutory principles’ are a recipe for confusion, and at worst permission for inaction. 

· Example (1) The CRE and Parliamentarians including Keith Vas MP through PQs have been monitoring central government’s work on race equality impact assessment for a number of years 

     now. One message of concern is that a group of influential 

     government departments responsible for major national policy  

     have been failing to undertake race risk assessments on many or 

     any of their proposals. 

Aside from the legal risks inherent in this, more importantly this means that a series of new legislation hasn’t been race assessed either adequately or at all.  This constitutes a serious ‘missed opportunity’ to use the race equality duty as it was intended and indeed required: to improve policy and services for ethnically diverse communities across Britain. It also highlights why we need to offer clear statutory support for central government in the future, and not regress to the pre-Macpherson malady that often ignored race issues altogether. 

· Example (2) The Government’s Sure Start programmes which have been developed to support very young children and their families through a range of universal social provision, ranging from early education, to healthcare, through to general family support. 

However there have been concerns that Sure Start is failing many ethnic minorities in certain areas, as set out in a recent national evaluation of Sure Start and race equality. This concern was compounded by the fact that the cause for much of the failings lay in not taking precisely those actions required by the race equality duty, reflecting its good policy rationale.

The authors concluded that gathering and using ethnic monitoring data, involving and consulting communities in their schemes, running pro-active outreach work, and developing core services that respect and meet ethnicity-based differences were all conducive to good and equally accessible services. 

We note the CRE’s concerns that the Government’s proposals on equality duties will render them pretty well unenforceable. There are two aspects to this worry. First is that the proposed ‘statutory’ principles with their role merely to underpin and not be themselves the necessary action fails to specify a clear standard of compliance that groups, the CEHR and public bodies themselves can assess and compare performance against.

With no knowledge of compliance, there can no idea of non-compliance, and without that there can be no enforcement. It is far clearer and better for all that the legislation specify the actions required to meet an equality duty: equality assessments, involvement, monitoring, action plans etc. The distinction between underpinning action and action itself is, at best, unhelpful and confusing and, at worst, a recipe for an unenforceable equality duty. The real question emerges of whether the Government’s proposal is a legal duty at all? 

The CRE also appear to be concerned about the enforceability, or otherwise, of the duties is the proposal to create a ‘single enforcement mechanism’ 

confining enforcement to the CEHR, and jurisdiction to the lower civil courts. This would mean that the High Court in England & Wales, and the Court of Session in Scotland would have no remit for enforcing the proposed equality duties. 

We agree with the CRE that what the Government is proposing amounts to a legal duty at all. If it is not enforceable then it isn’t a legal duty and if that were the case this regresses again to the pre-race equality duty world where equality really was only an optional extra. 

We agree with the CRE proposals that public authorities will benefit from six clear cyclical actions, set out in the legislation, that enable them to play their part towards equality. Helpfully these six actions can also provide the CEHR with a clear standard of compliance so that they may enforce against those that wilfully neglect the duty. 

· Example (1) The second issue is the proposal to effectively to remove an individual or community’s right to appeal to the duties in their own legal actions against discriminatory and unfair public services and / or law enforcement. This is a very important legal principle that holds that those directly affected by inappropriate public acts should be able to challenge them through, amongst other things, equality duties.  

It would mean, for example that the Gypsy & Travellers’ groups couldn’t use the duty to challenge their eviction from Dale Farm; or the mainly Bangladeshi Brick Lane community in relation to the Crossrail project in their area; or Trade Unions in challenging staff redundancy and re-locations following the recent Lyons Review of civil service jobs; or the Black Solicitors’ Network in defending legal aid / fee arrangements from the recent Carter Review proposals - these are all cases that we understand the CRE also are or have been involved in. 

This would also remove an important principle in enforcing the current duties that is that those directly affected by poor and unfair practice from a public body will not be able to themselves take action, arguing that the duties haven’t been met. In effect only the CEHR Legal Committee will sanction, or not as the case may be, enforcement of a new equality duty, thereby significantly narrowing its regulation in the future.




Thank you for completing this response form.
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