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3rd September 2007

Dear Ms Hepher,

Cafcass is a non-departmental public body employing over 2000 staff and is the single largest employer of social work staff (family court advisors) in the country. We work directly with children and families in the family courts and in 2006/07 promoted the views of 80,536 children. In response to the Discrimination Law Review consultation there are a number of views we wish to put forward.  

First of all we very much welcome the idea of harmonising and simplifying all current discrimination legislation and producing a single equality duty. In particular we welcome the adoption of the Spencer and Friedman model on the ‘dimensions of equality’ as means of clarifying the statement of purpose for the single duty. It is an opportunity to streamline all the strands of diversity and to put them all on an equal footing. For example, harmonising of the definition of indirect discrimination across all protected areas is welcomed, as it is important that, firstly, the same definition can be applied to all groups and, secondly, it means all groups are treated equally. It will help employers such as ourselves to be consistent. 


However, in terms of indirect discrimination and disability we feel that the expectation of carrying out ‘reasonable adjustments’ in the work place alone may not be strong enough. More clarity is needed to establish that failure by organisations to undertake ‘reasonable adjustments’ equates to indirect discrimination and this includes establishing a clear threshold and developing guidance. Another area of the legislation that requires further clarity is that of age discrimination and issues of retirement. This currently is an area of much confusion and further harmonisation of employment law with discrimination law needs to take place. 

With regards to Genuine Occupation Qualifications we believe that the adoption of a universal test based on a common sense and evidence approach would be sufficient in ensuring that where necessary suitable candidates are employed where the need arises. In Cafcass there are situations where race specific and gender specific employees have been sought (such as requiring a male worker in a male orientated contact center) and feel that under the new proposals this remains possible. This point also illustrates that positive measures in the current provisions do not limit the actions that employers would like to take. However the evidence of positive action is limited in the social work world. The under representation of men in the social work world is widespread and more could be done to tackle this problem. The current legislation does not encourage or act as barrier in balancing this difference.

In the case of under representation of men working in social work introducing a wider range of voluntary balancing measure would have a very limited impact. It would need to be supported with other measures such as promoting social work as a career choice in secondary schools. Also it would be necessary to include checks on the voluntary balancing measures to ensure they were applied fairly and did not provide disharmony in the work place. The idea that certain individuals get ‘reasonable adjustments’ because of their religion or race could be counter-productive. However to have quotas for training to ensure skill levels are equal would be appreciated. This is a challenging area and would need wide spread consensus for it to be applied appropriately.

For the same reason that employers have the justification to employ staff on the basis of applying proportional discrimination, it is unfair to expect private sector service providers to universally supply goods, facilities and services to all individuals. Here a test to justify proportional direct discrimination is deemed to be fair on private sector goods and services. 

However public service provision is an exception to this and we are opposed that any public bodies should be able to justify any direct discrimination through the provision of goods and services. It is the central function of government for those services and facilities it does offer to be made accessible to every individual within society. Therefore a test is not necessary and public services are to be made an exception.
A single equality duty would certainly be much simpler to monitor and measure performance. There should always be specialists in every field but with only one combined and integrated duty to monitor, measure and assess, it is easier to make a judgement on how public bodies are dealing with equality in its entirety. 

With regards to the measuring the performance of the single duty ‘proportionate action’ is a principle we have already applied with regards to our existing public sector equality duties and should be continued with the new single equality duty. We very much welcome and support this view. The 4 key principles of consultation and involvement, use of evidence, transparency and capability are very balanced and suitable to measure the performance of the duty. They can also be applied to any strand of diversity so are appropriate, at the moment the different duties have slightly different principles which they focus on so this will harmonise them with little confusion. It also works in unison with the Equality Impact Assessment model thereby supporting one another. 

Age, Sexual Orientation and Religion should also become integral to the duty, especially if there are issues raised through consultation, although the principle of proportionality should again be applied. The importance of including these further strands to the single duty are highlighted by the response from the Cafcass Children's Rights team and the Cafcass Young People's Board, summary of key issues from children’s and young people's perspectives include:

Concern remains that the unfair treatment of children continues to go unnoticed by the general public and the media.

Public and local businesses continue to promote an image of children being a threat.  This is further compounded by the attitude of children using public spaces.  Children described being picked on for playing outside on the streets or in public spaces.  The overall sense of our young people is that the public have a reduced level of tolerance for children.

Positive images of children and young people's achievements are not celebrated and promoted routinely.  However, not a day goes by when the media portrays young people as violent, a threat and unpredictable.

Age discrimination to children is legitimised by public policy to safety of very young children.  For example, transport providers don't consider seating for younger children. 

Much work needs to be done to promote the needs and rights of Children and other particular groups such as unaccompanied asylum seeking children, parents with disabilities such as a learning disability or a mental health problem, children with disabilities and so on. There is clearly a much greater role for the new Commission of Equality and Human Rights to ensure consultation and engagement of these hard to reach groups takes place for example ensuring their participation in the new Standing Commission on Carer’s Issues, and on other current review bodies.
In addition to ensuring wide scale engagement and consultation there are a number of other roles that the CEHR needs to fulfil. It needs to provide clear support and guidance on all aspects of the legislation; it should be focused on ensuring that all industries and sectors are harmonising and tackling all issues of equality and most importantly bringing to account those organisations that do not address these issues. Public Service Inspectorates should also be asked to assist them in undertaking assessments of compliance, however they should not do this without the involvement and leadership of the CEHR. All such assessments should be clearly approved and authorised by them.

A more detailed set of views expressed through our Young Peoples Board is attached

Yours sincerely

Paul Brown

Strategy and Performance

3rd  September 2007
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Single Equality Bill

Introduction
This response is from the Cafcass Children's Rights team and the Cafcass Young People's Board consisting of 16 young people aged 11 to 19 and from diverse backgrounds, all with experience of parental separation and family breakdown.  All of the young people expressed their direct experience of being treated unfairly on the grounds of age.

Summary of key issues from children’s and young people's perspectives

Concern remains that the unfair treatment of children continues to go unnoticed by the general public and the media.

Public and local businesses continue to promote an image of children being a threat.  This is further compounded by the attitude of children using public spaces.  Children described being picked on for playing outside on the streets or in public spaces.  The overall sense of our young people is that the public have a reduced level of tolerance for children.

Positive images of children and young people's achievements are not celebrated and promoted routinely.  However, not a day goes by when the media portrays young people as violent, a threat and unpredictable.

Age discrimination to children is legitimised by public policy to safety of very young children.  For example, transport providers don't consider seating for younger children. 

Children in family proceedings are not routinely offered the opportunity to attend court hearings to listen to matters that directly relate to them.

Children and young people don't routinely have the opportunity to access all information relating to their court process.  Professionals continue to be uncertain about children having access to information and reports that directly relate to them.  Children’s and young people's views on health are not routinely considered as a vital aspect of their overall achievement.  Children in Care don't have a health professional that they can build a good relationship with for advice. Yet many young children in care smoke or are drug and alcohol users and suffer from eating disorders.

Children continue to be treated with little recognition for their individual needs whilst suffering from mental health issues.  Children end up in adult psychiatric services that are inappropriate.

Older young people's health care responsibility is sometimes confused with adults.  Sometimes there is confusion as to who is responsible for their health and wellbeing.

Article 12 of the United Convention on the Rights of the Child is not considered by all Local Authorites in a proactive way.  It is important that we listen to the views of children to shape services for them that meet their needs.  Children are not consistently informed about what they can access to support their wellbeing as endorsed by the every child matters agenda.

Children who are excluded from mainstream education continues to be a real concern as is the unfair treatment of pregnant under 18s who are excluded from education as they are pregnant.

Young People’s consultation process and their direct views

We consulted with Young People from the Cafcass Young People’s Board and they were all able to give examples of occasions on which they felt they had been discriminated against as a result of their age.  These are a few examples:

“I went into a shopping mall with my hood up because it was raining.  I was asked to take it off straight away yet an older lady behind me had hers up and they ignored her.  Just because I’m a teenager I got judged!”

“I was trying to go to my auntie’s house.  My worker said I wasn’t old enough to choose where I wanted to live but I was 14!  I was moved back to my mum and dad’s and it was the wrong thing to do.”

“I was working in a shop and a customer came in and asked to speak to the person in charge because it was really important.  I was the person in charge but the customer wouldn’t speak to me.  She said she would come back later when someone older was there to speak to.”

“An older woman said that young girls should not have children claiming we weren’t mature enough to look after a child.  I thought this was very rude and out of order for her to refer to me as a bad parent because of my age.”

The young people felt that generally they are portrayed in a negative way in the media and that this then has an impact upon age discrimination in society.  They felt that being portrayed in a more positive way would be helpful.

