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Introduction

1.  
The Access Association welcomes the opportunity to comment on the Green Paper – Discrimination Law Review “A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain”.
2. The Access Association's aim is to improve access and facilities for disabled people and consequently for all people whom would benefit from an accessible environment.

3. The Access Association was formed in response to the need to network and support professionals, whose primary responsibility was to promote and facilitate accessible environments and services for all, including people with disabilities. Members are working in

· local authorities 

· voluntary sector organisations 

· private sector organisations. 

4.
The Association is committed to ensuring equal opportunities for all Members.

5
What do we do?

· Support existing Access Professionals and Access Officers. 

· Promote the appointment of Access Professionals in Local Authorities. 

· Support Access Professionals in their role of consulting disabled people in their communities. 

· Liaise with Access Groups, or in establishing such Groups where they do not already exist. 

· Exchange knowledge and experience amongst Members. 

· Encourage the education and training of Members in access matters. 

· Monitor and ascertain the effectiveness of current guidance, legislation, practices and policies. 

· Act as advisors in technical matters to organisations and individuals. 

Put forward the views of the Association to the Media, Government departments, Local Government Associations.

Your response form is set out below with our views.

	Name 
	David Skelton


	Organisation (if applicable)
	Access Association


	Address
	c/o Merseytravel,

24 Hatton Garden,

Liverpool,




	Liverpool,


	Postcode
	L3 2AN


Confidentiality

The Access Association is happy for its views to be made public. 

You or your organisation
Q(i) 
In what capacity are you responding?

On behalf of an organisation (if so, please go to Q(ii) below)

	(


Other (please specify) 

Q(ii)
Is your organisation

(please tick the boxes that apply to your organisation)

	(


A professional association 

Proposals for a Single Equality Bill for Great Britain 

The main consultation document addresses various proposals and options for changing discrimination law in order to create a clearer, more streamlined equality legislative framework, which produces better outcomes for those who currently experience disadvantage.   The following questions are reproduced from the main document, in the order and with the same numbering in which they appear there.   In addition, you are asked for your comments generally on the estimated provisional costs and benefits, as shown in the Initial Regulatory Impact Assessment and the Equality Impact Assessment.

Part 1 – Simplifying the law

Chapter 1:  Simplifying Definitions, Tests and Exceptions and Promoting Compliance
Simplifying Definitions and Tests 

Direct Discrimination

Q1
Do you have any comments on our intention to keep the existing requirement for a comparator in direct discrimination claims? 

	Yes
	(


Q2
Do you have any comments on our proposal to replace the separate definitions of discrimination in Part 3 of the Disability Discrimination Act with a single definition?

Yes
(
	The Association believes we should be moving away from protecting a group of ‘disabled’ people based on the current medical model towards protecting anyone who is experiencing discrimination on the grounds of a past, present, or reputed impairment.

It is our view that regardless of whether a person fits within one of the strands as set out in previous legislation if they have been discriminated against because someone thought they were Old, Black, Disabled, etc then they should be protected by the Single Equality Bill. 


Q3
Do you agree that we should largely keep the existing approach in relation to discrimination on the basis of perception and association, except for an extension to protect against discrimination on the grounds of association with transsexual people?
	(


No
Please provide:

	The legislation should not discriminate within any equality strand and therefore protection in relation to discrimination on the basis of perception and association should be extended to all strands. Further we would like to see the new law extending beyond transsexual people to transgender people.


Indirect Discrimination

Q4
Do you agree with our proposal to extend indirect discrimination to cover gender reassignment but not explicitly introduce it to disability discrimination law? 
	(


No
Please say why:

	We agree that indirect discrimination on the grounds of gender reassignment should be banned, however, this should be included within the EU Gender Directive. It is unclear why it should not be extended into disability discrimination law.



Definition of indirect discrimination

Q5
Do you agree with our proposal to harmonize the definition of indirect discrimination where it applies across the protected grounds? 

	(


 Yes

Objective Justification

Q6
Do you agree with our proposal to harmonize the objective justification test? 
	(


 Yes

Justification of disability discrimination

Q7
Do you agree that there should be a single test of objective justification for disability discrimination in employment and vocational training, goods, facilities and services, housing, education, private clubs and public functions?
	(


Yes

	Consultation, and work developed around the disability equality schemes in Merseyside, for example, and work developed prior to this would suggest this is a difficult balance to strike and in particular highlighted the need for employers and businesses to significantly increase access for disabled people.  The Access Association would therefore stress the need for very clear guidance around this test that supports disabled people in playing a full role in the work and leisure activities in any area.  The test should not be set up so employers/ businesses can do the least they can to comply with the law and this will just continue the exclusion of disabled people from the leisure and work life of any area.
The test should be did the employer, training establishment, supplier or goods and services, Housing supplier, Education establishment, Private Club or Public Authority or any of its employees, discriminate against a person on the grounds that they believed that that person had, or had previously had, a disability and provide means of redress regardless of whether the person fits the description of a disabled person set out in part two of the Disability Discrimination Act.


The threshold for reasonable adjustments

Q8
Do you have any comments on our proposal to establish a single threshold for the point at which the duty to make adjustments is triggered? 


Yes
(

Please provide:

	We would support this provided the changes in the threshold tightens the legislation and is not used to weaken disabled persons rights under this part of the legislation.


Victimisation

Q9
Do you agree that the approach to victimisation in discrimination law should be aligned with the employment law approach?  
	(


Yes

Simplifying Exceptions

Genuine occupational requirement test

Q10
Do you agree that a genuine occupational requirement test should be introduced for all grounds of discrimination, with the exception of disability (where it is not necessary)?

	(


 
Yes

Q11
Do you think there is a need to retain any of the genuine occupational qualifications listed in the Sex Discrimination and Race Relations Acts? 

	(


 
Yes

Genuine service requirement test

Q12
Do you support or oppose the introduction of a genuine service requirement test for differentiation in the provision of goods, facilities or services, housing and the exercise of public functions? 

	(


Support

Specific Exceptions

Q13
Do you agree with the proposal for a unified approach where exceptions apply to more than one protected ground, where this is appropriate? 

	(



Yes

Q14
Do you have any comments on our proposals for retaining the specific exceptions set out in Table 1 in Annex A? 


No
(
Q15
Do you agree that the exceptions listed in Table 2 in Annex A should be removed?

	(



Yes

Q16
Is there any need to return an exception to allow insurers to treat people differently on the grounds of sexual orientation, where supported by sound actuarial evidence, beyond the end of 2008?


No

(
Chapter 2: Public Functions

Q17 
Do you agree that there would be benefits in adopting a harmonised approach to the goods, facilities and services and public functions provisions are structured across all protected grounds?  

	(


Yes

Q18 
Do you think the exceptions could be streamlined in this area or do you think that there are any exceptions that should apply to public authorities that it would not be appropriate to apply to the provision of goods, facilities or services by private bodies? 

	(


No

Please say why:

	The public sector is increasingly procuring services from the private sector, who are then acting as a pseudo public body. Private sector organisations providing statutory public services should, therefore, also be covered by the same legislation as the public sector.


Chapter 3: Equal Pay

Q19
Do you agree that the distinction should be retained?
	(


Yes

Please say why

	Despite 30 years of individual legal rights to sex equality, there is still widespread pay inequality and therefore the light touch approach has not worked, arguing that the system has evolved over a long period with no deliberate discriminatory intent is not acceptable.




Q20
Do you consider there are further areas of the law of equal pay developed by case law, which it would be helpful to codify? 
Please give details of these areas of legislation and any case law relevant to these

	The Association does not have a view on this.


Q21
Do you have further suggestions on how we could simplify equal pay legislation or make it easier to work in practice?

	(


No
Q22
Do you agree that allowing the use of hypothetical comparators would be unlikely to give any benefit in practice.

	(


No
Please explain

	The European Court of Justice has ruled that an actual comparator is required, therefore, for consistency the proposed legislation should reflect this.


Part 2: More effective law

Chapter 4: Balancing Measures

Q23
What evidence is there of the extent to which the current “positive action” provisions are being used? Do you consider that the current provisions limit the actions that employers and others would like to take?  
	Our experience is mainly with Public Body employers and service providers many of whom have to be driven by targets before they will take any form of positive action.

The Access Association supports the need to bring equal pay law under the umbrella of the Single Equality Bill.  It is important to ensure this is supported by clear guidance on how to develop an equal pay process that works with employers to enable them to meet their duties under equal pay.  This work needs to recognise that equal pay is only part of the work required to narrow the gender pay gap and ensuring that employers understand the distinction as developing work on the gender pay gap was a clear part of Public Authorities gender equality schemes.




Q24
Do you agree that it would be helpful for organisations seeking to make progress towards their goals of tackling under-representation and disadvantage to be able to use a wider range of voluntary balancing measures?
	(


Yes

Q25
Do you agree that measures to meet special needs in relation to education, training or welfare or any ancillary benefits should be permitted in respect of all protected groups? 
	(


Yes

Please explain why:  

	Generations of disabled people have been failed by special education establishments, which failed to educate. For many education, and the chance to realise their potential, was postponed until, they had been discarded by such establishments at 15, 16 or 18, and were able to pursue courses in further education colleges. Many disabled people have abilities, which they are not allowed to demonstrate for lack of formal qualifications.




Q26 
Do you agree with these proposals for issuing of guidance by the Commission for Equality and Human Rights, but that the Commission should not have a role approving positive action programmes?
	(


No
Please explain why:  

	We believe the CEHR should issue guidance on positive action programmes, such as education and training programmes, which equip people from any of the strands to develop their careers. There should be performance indicators relative to positive action programmes which the Audit Commission should monitor. The private sector should be expected to build positive action programmes into their Corporate Responsibility schemes.




Q27
Do you agree that we should have a power to continue the operation of the current provision beyond 2015, if this is still necessary and proportionate?
	(


 Yes

Please explain why:  

	The Government has set a target of achieving disability equality by 2025. It is essential that current provisions be maintained until equality is achieved.


Q28
Do you agree that we should widen the scope of voluntary positive measures for political parties to target the selection of candidates beyond gender?
	(


Yes

	The Access Association would support the widening of the scope of voluntary positive measures for political parties beyond gender.


Chapter 5: Public Sector Equality Duties

Q29  
Do you agree that the race, disability and gender duties should be replaced by a single duty on public authorities to promote race, disability and gender equality?
	(


 Yes

Please state your reasons:  

	The single duty should be extended to include all the equality strands. As stated in the document a growing proportion of public bodies already have single schemes. Also other Authorities pursuing the Equality Standard for Local Government have to take all equality strands into account.




Q30
Do you agree that it would be helpful to provide a clear statement of the purpose of a single public sector duty which public authorities should use as a foundation for taking action to promote equality and good relations?
	(


Yes

Please state your reasons:  

	It will ensure that Public Bodies are working to a consistent guideline and therefore are compatible with one another. Also if the proposal to remove the duty to mainstream equality to proportionate action towards the achievement of priority objectives will require a clear statement of the purpose.


Q31
Do you agree with the four areas set out in the proposed statement of purpose?

	(


Yes

Q32
Do you think that the proposed statement of purpose adequately captures the need for work to build good relations and promote positive attitudes within and between groups and underpins efforts to build integration and cohesion?  
	(


Yes

If not, please give your reasons and any alternative suggestions:  

	See response to question 85


Q33
Do you agree that a single public sector equality duty should require public authorities to identify priority race, disability and gender equality objectives and take proportionate action towards their achievement? 

	(


Yes
	At present public bodies have to mainstream equality in everything they do within the three equality schemes this should be extended to the other streams as well. The paper, however, proposes only requiring public authorities to set equality objectives and to take ‘necessary and proportionate’ action. It will be far harder to enforce and far harder for people to hold authorities to account. For instance the involvement of disabled people will be a ‘principle’ instead of a legal requirement. This is watering down of the current legislation and without the various duties few authorities would prioritise the equality agenda.

Access Association members support the comments being made by many

organisations including the Disability Rights Commission that the steps 

forward in terms of a clear focus on key areas of discrimination brought about

 by the recent disability and gender duties must not be lost.  

With this in mind the importance of ensuring public sector bodies develop 

actions and priorities in relation to all strands that build on the work 

undertaken to complete disability, gender and race equality schemes is 

fundamental to tackling discrimination.
The importance of the emphasis on all these key areas is important to ensure organisations are supported in meeting the needs of all under represented people in their community and not just the people an organisation finds it easier to work with.




Q34
Do you agree that public authorities should be required to review their priority equality objectives at least every 3 years?
Yes

(
	The Access Association supports the idea of a three-year review but would encourage annual reviews of progress against the priorities to be encouraged particular to ensure the input and involvement of local community groups and networks in the development and ongoing delivery on identified priorities. See also response to question 85


Q35
Would it be helpful for strategic equality outcomes to be set by the appropriate national Government?
Yes

(
If so, what would be an appropriate way of doing this?

	The Access Association would support the development of some key strategic outcomes providing they are set in consultation with all key under represented groups.  The structure of these strategic outcomes could link with progressing through an equalities framework similar to the Local Government Equality Standard already in existence.  This continuity with previous targets is important so as to maintain the involvement of all public sector officers already engaged in progress against these targets.


Q36
We would welcome views on the proposed new approach to supporting effective performance of a single public sector equality duty by requiring proportionate action towards the achievement of priority equality objectives, and on the four key principles we have identified. Do you prefer this approach, or an extension of the type of specific duties adopted so far in the race, disability and gender equality duties? Please give your reasons. 
	Public bodies would no longer be required to produce separate three year schemes with detailed requirements including monitoring or equality impact assessments. The green paper states 'Our proposed approach would therefore mean that the law would no longer specifically require, for example, employment monitoring of racial groups’. This gives the wrong message and needs to be amended as within the 4 key principles, priorities cannot be set without evidence and even if this is implicit this needs to be spelt out more clearly otherwise how are authorities going to be able to prove that they are pushing forward the equality agenda?

As a large proportion of the authorities are actively pushing forward the equality agenda through the Equality Standard for Local Government, which does require monitoring of equality objectives. The Single Equality Duty needs to reflect the work currently being undertaken on this rather than placing another layer of requirements on the public sector.' 



Q37
If you prefer an extension of the type of specific duties adopted so far in the race, disability and gender equality duties, which elements of the specific duties do you think should be retained for a single public sector equality duty and why?
	     


Q38
Do you think that the proposed single public sector equality duty should apply to all public authorities?
Yes

(
Q39
Do you think that a single public sector duty should be extended to cover:

a) age 
Yes (


a) sexual orientation; and/or 
Yes(


b) religion or belief; 
Yes (


Please state your reasons, including examples of the types of disadvantage you believe are experienced by people because of their age, sexual orientation or religion or belief, which could be addressed effectively through such a duty.

	People are still being retired against their will, having their jobs removed from the establishment without compensation, or not offered employment for which they are qualified, without justification when they reach traditional retiring age.

Gay people are still subject to workplace bullying.

Faith schools still refuse to appoint, otherwise qualified, teachers who do not conform to the faith.




Q40
Might there be disadvantages in extending the duty to any of these groups?
	(


No
	We would recommend that the equality bill also extends protection to people who have undergone or who are undergoing sexual re-orientation.


Q41
Over what timescale do you think a single public sector duty and any extensions to it should be implemented to ensure we have learned as much as possible from recently introduced duties on disability and gender?

	While there is no answer to this there should be sufficient time given for the CEHR to produce guidance documents and codes of practice to assist public bodies in the meeting of the duties in the previous separate duties. The guidance has been issued so close to the designated day that it was impossible to take the guidance into account and therefore a significant number of public bodies had extreme difficulties in producing adequate schemes. Also the existing schemes for disability came in December and the gender only came into force in April this year it would be sensible to allow sufficient time to allow authorities to monitor and pursue the actions within these schemes therefore a minimum of 1 year should be allowed as this is when most authorities will be starting to gather evidence for the next equality schemes.


Q42
Do you think public authorities should be given the option to implement any new approach in advance of it becoming a legal requirement, enabling these authorities who have already taken an integrated approach to build on existing work?
Yes

(
	There are a substantial number of authorities already on the single equality scheme route and by working through the Equality Standard for Local Government which to attain the various levels in effect pushes the Authorities to this approach.


Enforcements of Public Sector Duties

Q43
Do you think that there should be a single enforcement mechanism for the proposed single equality duty, enabling the commission for Equality and Human Rights to issue a compliance notice with or without an assessment, as appropriate in the circumstances, enforceable in the county court or Sheriff's court in Scotland?

Yes

(
	The Access Association supports the proposal for a single enforcement mechanism for the proposed single equality duty enabling the CEHR to issue a compliance notice with or without an assessment enforceable in the county court or Sheriffs court in Scotland. 

We would also like to see the retention of an option within the Disability Equality Duty for any person to ask for a judicial review where they feel that a public body is failing in its duty. The likelihood of this approach being taken rather than using the DRC/CEHR is very remote and therefore whilst it can be seen as a weakening of the duty. In reality it is an approach which will be used only very rarely at best especially when the cost of losing a case to a financially resourced service provider is taken into account. 

In the consultation document it is intimated that the CEHR would work with failing authorities will the resources be found to do this?   


Public Service Inspectorate

Q44
What do you think should be the role of the public service inspectorates in assessing compliance with public sector equality duties?

	The public service inspectorates should use the CEHR as the defining body relating to the single equality duties. They should not, as now, set their own standards with regard to equality as this is confusing and could lead to duplication for the public bodies involved where part of the organisation has differing standards to achieve. 

The key role here would be that where targets or key strategic outcomes are set with targets built in the public service inspectorates and the CEHR are monitoring the public sector on the same and not different targets.  It will therefore be important for the inspectors to be informed of and trained to identify good practice in the same way the CEHR would.


Q45
What issues would you like to see included in practical guidance on how public sector procurement can be used to achieve equality outcomes in the delivery of public services by the private sector, whilst ensuring that the guidance works well for business?

	This is an area where the equality agenda can be pushed forward. Despite a range of guidance and policy initiatives very little progress has been achieved. We agree that there should be specific duties relating to procurement to assist public bodies to meet the equality duties as this was a specific recommendation within the Equalities Review.

In order to develop good practice in relation to procurement.  It would be useful for the guidance to identify how good practice can be established across local authority boundaries and maybe to support some pilot projects to work in partnership with businesses to identify what activity produced the desired objectives of diverse and responsive workforces in the private sector.




Chapter 6: Promoting good equality practice in the private sector

Q46
Do you think that an “Equality Standard” would be beneficial to businesses, employees and customers?

No
(

Please give reasons for your answers

	See response to question 85 for a fuller explanation.


If yes, would you prefer an accredited or a non-accredited good practice and compliance tool?

Accredited  FORMCHECKBOX 

Non-accredited  FORMCHECKBOX 

Q47
We would welcome your suggestions for other ways in which good equality practice could be encouraged and embedded in the private sector

	This area of work is only achievable if it has a strong lead from central government highlighting clearly the business case for developing this work that can then support local bodies and in particular the economic development arm of local strategic Partnerships in the promotion of an equality standard for the private sector.

See response to question 85 for a fuller explanation.  


Chapter 7: Effective dispute resolution

Promoting Early Resolution of Disputes

Q48
Can you suggest ways in which Alternative Dispute Resolution could be used more effectively or widely to resolve discrimination disputes in the field of goods, facilities, services, premises and the exercise of public functions? 
	The removal, as far as possible, of the need to instigate court action with its subsequent costs would assist a person who feels they have been discriminated against. 

Whilst there has been some malicious litigation from individuals from other streams, Disabled people have a natural reluctance to pursue their cases through the court system. 

There will be a lack of/reduction in advocacy with the disappearance of the individual Commissions therefore even if the CEHR has new powers with regard to conciliation this will be at a reduced level to that currently available to disabled people.

There should be included within the system a series of increasing penalties for repeat offenders.




Q49
Can you suggest ways in which the role of Ombudsmen might be used more effectively to resolve discrimination disputes? 
	The easiest way is to make the findings binding on both parties. 

There could be, however, confusion as there will be three routes to obtaining justice. This will be confusing to the person taking the action who as a lay person will not be aware of the subtle differences between the differing approaches.


Improving the handling of Discrimination Cases in the Courts

Q50
Do you have any views on our proposals for enhancing discrimination expertise in the county and sheriff courts?  
	The view is that all cases should be heard within a tribunal system whether mirroring the employment tribunal or via the Ombudsman.


Disability Discrimination Education Cases in Scotland

Q51
Do you think that the powers of the Additional Support Needs Tribunals for Scotland should be extended to include consideration of disability discrimination cases in education?  
	The Association does not have a view on this.


Multiple Discrimination

Q52
Can you provide us with evidence illustrating any difficulties of gaining legal redress in cases of multiple discrimination? 
	There is very little actual evidence relating to this in the same way there is very little case law. To pursue these cases they would invariably have to take the cases through the court system which very few individuals are willing to do especially against a financially resourced service provider.


Q53
Are there particular issues you would want to see addressed in relation to multiple discrimination claims? 
	The removal of the necessity to go through the court system with all the costs and vulnerability to an individual of losing a case to a financially resourced service provider and replaced with either the tribunal or ombudsman system.


Part 3 – Modernising the law

Chapter 8: The grounds of discrimination

Disability

Q54
Do you have any comments on whether we should remove the list of ‘capacities’ from the definition of disability? 

	(


Yes 

	The DDA is based on the medical model of disability, only justifiable in benefits regulations, whereas the guidance issued with regard to the Disability Equality Duty issued by the DRC advocated the social model of disability. Whilst the removal of capacities is a first step, the legislation should reflect the social model.


Q55
Do you have any comments on our approach to addressing the needs of parents and carers?

Yes
(
	It is possible that carers outside the mainstream would be particularly vulnerable to such discrimination against because employers and others may not value and respect peoples family and caring relationships. 


Married Persons and Civil Partners

Q56
Do you consider that the protection for married persons and civil partners is still needed in the absence of a "marriage bar" in employment?

Yes
(
	For the reasons stated in 8.22 of the consultation document.


Genetic Predisposition
Q57
Do you agree that there is no current justification for legislating to prohibit genetic predisposition discrimination? 

	(


No
Please say why:

	For consistency people who have been diagnosed with various cancers, HIV and mental impairments even if they do not meet the substantial and long term adverse effects on his or her ability to carry out normal day-to-day activities are covered by the DDA, also those who have recovered from a disability are also covered. Therefore by using the same logic people having genetic predisposition should also be protected.


Chapter 9: Age discrimination

Q58
What instances of unfair age discrimination outside the workplace against people of any age, are you aware of?

Please give details of any examples below:

	There is evidence that young disabled people aged 18 are discriminated against by the fact that they change from a children’s’ provision through to an adults regime as a result of the policy and procedures laid down in authorities. Also older and young people are discriminated against as to their actual or perceived sexual orientation.

There is also widespread discrimination, by service industries, against old people. For instance bus drivers often refuse to actuate kneeling mechanisms, and increase risk of falls by setting off before vulnerable individuals are seated and refusing to stop unless individuals have risen from their seats before the bus comes to a halt.




Q59
Is legislation the most appropriate and proportionate way of tackling harmful age discrimination?

Yes
(
What would be the likely costs of legislation?

	This question should be reversed. What are the likely costs to Society; in general, to Community Cohesion, and to the health service in particular, due to avoidable mental and physical health issues; of not legislating? 


Q60
Do you have any views on how, if we decide to legislate, we can target the legislation to avoid unintended consequences and disproportionate burdens on both public and private sectors?

No
(
Please give details below:

	See response to question 85.


Q61
Do you have any comments on any of the issues which would arise with a legislative approach to tackling age discrimination?

Yes
(
Please provide:

	See Question 58


Chapter 10: Gender reassignment

Q62
Do you agree that we should prohibit discrimination on the grounds of gender reassignment in the exercise of public functions? 

	(


Yes

What are your reasons for supporting/opposing this?

	We agree with this prohibition of discrimination and also want to see an extension for transgender people.  This is important for a number of reasons, health can prohibit people going through a full gender reassignment, but as a transgender person they still need protection under the law.


Q63 
Do you agree that it is unnecessary to include school pupils and education in any extension to protect on the grounds of gender reassignment?

	(


No
What are your reasons for supporting/opposing this?

	Whilst it is unlikely that a school age pupil would or could go through gender reassignment the conditions that would lead to a person needing to go through this transition in the future already exist in the children in schools.
Certainly many people are aware of their gender identity at a young age. 

The extension of legislation to transgender people would address this important matter, as pupils will suffer emotionally if they are not enabled to understand themselves and their identity positively.  This applies to transgender people as to people with any other medical condition.  It is therefore important that the law recognises the important role schools have in developing an informed and clear understanding of transgender issues amongst all pupils.

Significant numbers of transsexual people seek medical advice before the age of 18 and so fall within the legal definition of ‘gender reassignment’. Transsexual young people often face bullying in schools. School should not be one of the few places where discrimination and harassment are lawful.




Q64
Are there any circumstances in which you consider that it is necessary for organised religions to treat people differently on grounds of gender reassignment?

	The Association would not see any circumstances where religious organisations would have grounds to treat people differently on grounds of gender reassignment as it is a medical condition. 


Q65
Do you agree that we should retain the existing definition of gender reassignment? 

	(


Yes

Please say why:

	For consistency as it has been tested in UK and EU law.


Chapter 11: Pregnancy and maternity

Q66
Do you agree that we should make less favourable treatment of a woman on grounds of pregnancy and maternity unlawful in the exercise of public functions? 

	(


Yes

What are your reasons for supporting/opposing this?

	Demographic forecasts indicate that in future a smaller workforce will have to care for an increased older population. Any threat to national fertility, therefore, by less favourable treatment of a woman on grounds of pregnancy and maternity is not in the public interest.

The Access Association also supports a woman’s right to breast feed in public. We would recommend that the law that exists in Scotland on this be extended to the rest of Britain.



Q67
Do you agree that it is neither necessary nor appropriate to extend protection on grounds of pregnancy and maternity to school pupils and education in schools? 

	The Association does not have a view on this.


Chapter 12: Private clubs and associations

Q68
Do you agree that it is a positive benefit to have clubs which are set up for the purpose of offering the benefits of membership to a particular group, including single sex clubs catering for particular religions or beliefs or age ranges, along with those currently permitted under race, disability and sexual orientation law?

	(


Yes

	For consistency


Q69
Do you agree with the proposal to make it unlawful for private clubs with 25 or more members (other than single sex clubs or those set up for members who are a particular religion or belief) to discriminate on grounds of sex and religion or belief?  

	(


Yes

If you do not, please explain why:  

	For consistency


Q70
Do you agree that private clubs with 25 or members should not be permitted to discriminate against guests on the grounds of sex, race, sexual orientation and religion or belief, as is already the case on the grounds of disability?

	(


Yes

Please explain:

	For consistency


Q71
Do you think that the law should address unjustified age discrimination by private clubs with 25 or more members (other than those set up to cater for a particular age range) if age discrimination is made unlawful in the provision of goods, facilities and services? 

	(


Yes

If you do not, please explain why:  

	For consistency


Chapter 13 – Improving access to and use of premises for disabled people

Q72
Do you agree with our proposal for requiring disability-related alterations to the common parts of let residential premises? 

	(


Yes

	(


No
Please say why:

	We agree with the proposal that common parts of let residential premises should be made accessible, but believe these should be at the Landlords expense, and should not be removed when a disabled person ceases to occupy the premises. The costs of making such areas accessible could be recovered through the service charge levied on all tenants.


Chapter 14: Harassment

Q73
Can you provide examples of harassment you think is occurring or could occur on grounds of religion or belief, sexual orientation, age or disability, which would fall outside the existing protections in discrimination and other law?

Please list examples below:

	 We cannot provide examples of harassment of disabled people which are not protected by law, however, we would refer you to the “Disability on the Agenda website, and the September 2007 edition of Disability Now for examples of where existing legislation is not being adequately used.


Q74
Do you think that express statutory protection against harassment on grounds of:

· religion or belief;

· sexual orientation;

· age; and

· disability

should or should not be provided in any of the following:

(a)
the provision of goods, facilities and services?
	(


Yes

	 FORMCHECKBOX 



No
Please say why.

	The Access Association would support the extension of protection against harassment in this area and consider that the right should be extended to transgender people with the ‘reasonable consideration’ test being a clear basis for any cases brought particularly in relation to religion and belief.

(It is argued by some that religion or belief is different in kind from the other protected grounds, in that it is necessarily defined in relation to a set of beliefs or opinions which are not held by all and may conflict with those of others.  If the reasonable consideration test were considered insufficient to deter cases being brought on grounds of mere offence, or to result in such cases being dismissed if brought, it might be possible to minimise the risk of such cases being dismissed if brought by providing a more stringent test).


(b) 
education in schools?

	(


Yes

	 FORMCHECKBOX 



No
Please say why.

	The Access Association would support the extension of protection against harassment in this area and consider that the right should be extended to transgender people with the ‘reasonable consideration’ test being a clear basis for any cases brought particularly in relation to religion and belief.

(It is argued by some that religion or belief is different in kind from the other protected grounds, in that it is necessarily defined in relation to a set of beliefs or opinions which are not held by all and may conflict with those of others.  If the reasonable consideration test were considered insufficient to deter cases being brought on grounds of mere offence, or to result in such cases being dismissed if brought, it might be possible to minimise the risk of such cases being dismissed if brought by providing a more stringent test).


(c) 
the management or disposal of premises?

	(


Yes

	 FORMCHECKBOX 



No
Please say why.

	The Access Association would support the extension of protection against harassment in this area and consider that the right should be extended to transgender people with the ‘reasonable consideration’ test being a clear basis for any cases brought particularly in relation to religion and belief.

(It is argued by some that religion or belief is different in kind from the other protected grounds, in that it is necessarily defined in relation to a set of beliefs or opinions which are not held by all and may conflict with those of others.  If the reasonable consideration test were considered insufficient to deter cases being brought on grounds of mere offence, or to result in such cases being dismissed if brought, it might be possible to minimise the risk of such cases being dismissed if brought by providing a more stringent test).


(d) 
the exercise of public functions?
	(


Yes

	 FORMCHECKBOX 



No
Please say why.

	The Access Association would support the extension of protection against harassment in this area and consider that the right should be extended to transgender people with the ‘reasonable consideration’ test being a clear basis for any cases brought particularly in relation to religion and belief.

(It is argued by some that religion or belief is different in kind from the other protected grounds, in that it is necessarily defined in relation to a set of beliefs or opinions which are not held by all and may conflict with those of others.  If the reasonable consideration test were considered insufficient to deter cases being brought on grounds of mere offence, or to result in such cases being dismissed if brought, it might be possible to minimise the risk of such cases being dismissed if brought by providing a more stringent test).


Q75
Were statutory protection against harassment to be extended to one or more of the above grounds in one or more of the above areas, do you think that specific exceptions would be desirable?  

	(


No
Q76
Do you think that harassment on grounds of religion or belief should be treated differently from the other protected grounds and that a different definition of harassment would be appropriate in this case? 

	(


No
Q77
Do you think there is a valid distinction to be made between harassment in an “open” and in a “closed” environment and that the approach to its prohibition should be differentiated accordingly?  
	( FORMCHECKBOX 



No
Q78
Do you have any evidence of harassment by third parties in the workplace in relation to protected grounds other than sex? If so do you consider that it should be dealt with in a similar way?

	The Association does not have sufficient experience, at this time, to have view on this.


Annex B – Implementing the Gender Directive

Q79
Do you agree with the proposals in Table 1

	The Association does not have sufficient experience, at this time, to have view on this.


Q80
Do you have any comments on the likely impact of the Gender Directive’s insurance provisions on providers and/or customers of insurance and related financial products? 


	The Association does not have sufficient experience, at this time, to have view on this.


Q81
Should the ban on differences due to maternity or pregnancy costs be implemented in December 2007 or deferred until December 2009?

	The Association does not have sufficient experience, at this time, to have view on this.


Q82
Do you think ‘maternity’ should be defined for the purposes of the Sex Discrimination Act provisions covering goods, facilities or services and premises?
	The Association does not have sufficient experience, at this time, to have view on this.


Costs and Benefits
Q83
Please let us have your views on the estimate of costs and benefits summarised in the Initial Regulatory Impact Assessment.  

	The Association does not have sufficient experience, at this time, to have view on this.


Equality Impact Assessment

Q84
Please let us have your views on the Equality Impact Assessment.

	The Association does not have sufficient experience, at this time, to have view on this.


Other Comments

Q85
Do you have any other comments about the consultation documents or the consultation exercise itself?

	Key Issues to Consider in addition to the above answers.

1. General: The Government has made it clear this is a green paper and recognises there are strongly held views in what is a complex area. The review calls for a full and informed debate before bringing forward legislation. However is this review the start of an on-going consultation process or the end of the process before the legislation is placed before parliament. It is not clear from the document what the next steps are.

Whilst all green papers are consultation documents this one is particularly tentative, frequently calling for discussion of options rather than asking for feedback on concrete proposals.

2. Purpose Clause: There is no current proposal for a Purpose Clause which would set out the purpose of the act providing a guide to the criminal justice system on how to interpret the Act  

The CRE, EOC and the DRC have stated that any proposed Single Equality Act would benefit greatly from a clause setting out its purpose and principles.

They argue that by doing this would greatly aid public understanding of legislation, and have an educative role by providing an important statement of basic principles.

The clause should set out the essential purpose and objectives of the legislation and attempt to avoid excessive technicality.

It must be realised that Parliamentary drafting has traditionally avoided the use of purpose clauses however the purpose clause within the Children Act 1989 has proved invaluable in encapsulating the key principles underpinning the Act and in providing a steer for courts and tribunals.

The Commissions suggest that the following clause is used as an illustration of how these principles might be embodied:

a) to prevent discrimination on any of the grounds, whether singly or in any combination and ensure that every person has an equal opportunity to participate in society, including by means of different treatment as required or permitted by the Act;

b) to secure full equality in practice and promote the social inclusion of individuals and groups by

i) eliminating and preventing patterns of systematic discrimination and inequality; and

ii) the adoption of measures to alleviate the disadvantage related to any of the grounds singly or in an combination;

c) to ensure respect for and protection of the human dignity of every person;

d) to provide effective remedies for victims of unlawful discrimination, harassment and victimisation; and

e) to promote good relations between individuals and groups.

3.
Multiple discrimination: The consultation says there is no problem with the current arrangement, whereby an individual who has been discriminated on grounds of gender as well as race or faith, for example, has to produce evidence under each ground. 

The absence of protection is an unintended consequence of the development of anti-discrimination law in the UK. The existence of multiple discrimination is not in doubt while the best way to tackle it is less clear and requires careful consideration.

By taking a minimalist approach as suggested by the EOC would be the most likely to succeed.

4.
Class Actions: There are currently no proposals which would allow for class or representative action by organisation like trade union or by the Commission for Equalities and Human Rights (CEHR). 

There are two general points relating to this. The first is that any person taking action feels they have been discriminated against are often in a vulnerable state. Also does the pushing forward of equality law depend upon the actions of individuals? Particularly as any outcome would clearly apply to those groups affected, as well as the individual involved. 

Secondly, by allowing class/representative actions would build up the case law which would benefit both the public and private sectors in particularly as the proposed legislation is moving away from embedding towards the ‘necessary and proportionate’ in public sector and voluntary standards in the private sector as it would set the boundaries.

5.
Private Sector: There is relatively little extension of the legislation to the private sector, the proposal are for A “light touch equality check” and a voluntary standard, or kite mark. The paper seeks views on other ways in which equalities can be “encouraged and embedded” in the private sector

Impact will be blunted by the failure to propose improved rights in the private sector. There is the assumption that the private sector will regulate itself. This is a serious weakness without addressing the continual failure of the private sector to tackle discrimination or embrace equality any equality legislation will fail.

Furthermore the duty to include equality considerations when the public sector is procuring services from the private sector is not supported. The government should be strengthening the procurement equality requirement rather than weakening it. This also goes against the advice within both the Disability and Sex Equality duties both of which have only recently been implemented. 

It also fails to put forward any substantive improvements in securing compliance or achieving better methods of enforcement. Penalties are not proving sufficient to deter discrimination and there is no increasing size of penalty for repeat offenders 

6.
Enforcement and Tribunals:  The DTI are currently undertaking a review of employment tribunal which co-insides with this review because of this the Green paper says very little about employment tribunal and any changes to this will be covered by the DTI review.  So, the paper does not currently consider enabling the employment tribunals to make enforceable general recommendations; order interim relief or reinstatement or re -engagement; or enforce awards of compensation.

The ombudsman system is well established and independent. It does appear

that this system should be investigated to see whether an acceptable system could be formulated.

The paper does not discuss the impact upon people taking actions through the county court system where there are costs to lodge cases and at every subsequent stage. These costs are a barrier to people taking cases – as seen as a sharp contrast in numbers of cases in tribunals and county court. Also the impact of potentially losing a case to a financially resourced service provider deters people from taking cases. Therefore the extension of the tribunal or ombudsman system to hear other cases of discrimination with the option of pursuing through the county court could be a way of improving access to justice.

Employment chairs already have the power to make recommendations regarding practices or policies if these recommendations would benefit the claimant, but currently there is no power to address the underlying practice. Extending the power to make recommendations would give the tribunals a greater role in bridging the gap between individual and systemic enforcement. 

As well as having the potential to benefit the wider workforce and/or customer base of an organisation it would also help respondents who come before the court or tribunal to maximise their learning from the experience and rectify discriminatory practices so as to reduce the risk of repeat claims. This is likely to benefit organisations that have developed their policy in ignorance of relevant equality law or in the absence of a thorough consideration of how different practices may impact on certain groups.

The CEHR will take very few legal cases. Legal aid is not available for tribunal cases, is rarely awarded for goods and services cases and is subject to a strict means test. As it is possible that legal aid is possibly going to be further restricted as a result of the current reforms this may well have a disproportionate impact upon discrimination cases as they can be time consuming and complex.

7.
CEHR enforcement: The paper proposes that the CEHR should be the only body with the power to enforce Public Sector Equality Duties; this will remove the individual right of those directly affected by poor services or discriminatory law enforcement in the public sector to challenge non-compliance. However, the review does explore an increased role for other inspectorate bodies in enforcing the duty. 

The CEHR is probably best placed to undertake this enforcement role but by extending the roles of other inspecting bodies will lead to confusion particularly as they will be primarily assessing compliance within their sphere of influence. 

By removing the right of individual challenge from the Disability Equality Scheme will not be too difficult as there will be very few people who will be willing to take action through the county court system and who do not involve the DRC as was or CEHR for guidance.

Without extra resources the CEHR may only take on a limited number of cases and may not have the staff in place to support failing public bodies.

8.
 Equality Duty: The green paper proposes an integrated race, gender and disability duty. The paper asks if this should extend to cover age, sexual orientation, religion and belief.  In addition, the paper proposes a change in approach from the existing public sector duties.

Instead of prescribing processes, (racial monitoring of employees is given as an example), the requirement would be to follow 4 key principles: consultation and involvement use of evidence, transparency and capability. This would appear to give public authority more flexibility in how they implement the duty. 
At present public authorities have to mainstream equality in everything they do however the paper proposes only requiring public authorities to set equality objectives and to take ‘necessary and proportionate’ action. The implementation of the existing duties has posed a significant challenge for authorities, but there must be concerns that watering down current obligations will result in less action and fewer real equality outcomes.

It will be far harder to enforce and far harder for people to hold authorities to account. For instance the involvement of disabled people will be a ‘principle’ instead of a legal requirement. This is watering down of the current legislation and without the various duties few authorities would prioritise the equality agenda.

Public bodies would no longer be required to produce separate three year schemes with detailed requirements including monitoring or equality impact assessments. The green paper states 'Our proposed approach would therefore mean that the law would no longer specifically require, for example, employment monitoring of racial groups’. This gives the wrong message and needs to be amended as within the 4 key principles, priorities cannot be set without evidence and even if this is implicit this needs to be spelt out more clearly otherwise how are authorities going to be able to prove that they are pushing forward the equality agenda?

As a large proportion of the authorities are actively pushing forward the equality agenda through the Equality Standard for Local Government, which does require monitoring of equality objectives. The Single Equality Duty needs to reflect the work currently being undertaken on this rather than placing another layer of requirements on the public sector.

The paper considers integrating the recent positive equality duties into a single duty and extending this to cover age, sexual orientation and religion. This is to be welcomed however each of the existing duties have differing requirements and procedures. The Disability Equality Duty states the disabled people have to be involved in the drawing up of the Equality Scheme whereas in the Race and Gender Schemes there is a lesser requirement to consult. The green paper does not indicate whether this involvement requirement will be extended into the other streams or whether the Disability Duty will be watered down from involvement to consultation.

9.
Significant Strand Specific Issues

9.1.
 Age: 

The proposal to extend discrimination on the grounds of Age to goods and service. 

9.2.
Black and Minority Ethnic 

The proposal has proposed retaining specific listed exceptions to unlawful discrimination, including the controversial immigration exemption on the racial grounds of nationality, or ethnic or national origins.

The Green Paper does not extend the grounds of discrimination to include the basic of language. 

The Green Paper focuses on equality in public services and employment but does not talk about law enforcement and race. 

9.3.
Disability 

The paper considers some areas where definitions and exceptions but reject or omit some important possible improvements without discussion. For instance the social model of disability is not even considered despite the Code of Practice on the Duty to Promote Disability Equality issued by the Disability Rights Commission being firmly based upon this definition. This is a serious and glaring omission.

Therefore consideration needs to be given to the fundamentals of discrimination legislation and its underlying concepts and a comparative analysis of the different models for discrimination legislation.

The refusal to include genetic disposition, even though there is no evidence of discrimination at present is questionable. For consistency people who have been diagnosed with various cancers, HIV and mental impairments even if they do not meet the substantial and long term adverse effects on his or her ability to carry out normal day-to-day activities are covered by the DDA, also those who have recovered from a disability are also covered. Therefore by using the same logic people having genetic predisposition should also be protected. Why wait until people are being discriminated against before changing the legislation with the resultant delay? 

The DDA2005 amended the services provision duties to apply to the provision and use of a transport vehicle and gave power to Government to lift the exemption in whole and in part from specified modes of transport. There remaining exemptions for all air and maritime services. This leaves a major gap in the legislation. Despite the introduction of the EU regulation on the rights of passengers with reduced mobility we believe that coverage by the DDA is still required to give full protection to disabled passengers.

The Parliamentary Scrutiny Committee on DDA 2005 recommended that the armed services should be subject to the DDA and that a regulation-making power should provide for an exemption for discrimination for the purpose of ensuring the combat effectiveness of the armed services.

Also the paper rejects protection from discrimination against people against due to being perceived as being disabled or associating with a disabled person. This protection is already exists for other groups. If the social model is adopted then the legislation can be easier brought into line with other legislation by removing the individual element from the legislation.

9.4.
Faith 

Non-identified other than bringing into the single equality duty.

9.5.
Gender 

Unclear on whether caring status would be covered in an integrated public sector duty and also proposes to continue to address caring responsibilities through employment right and specific legislation relating to carer. The Work and families Bill extends the right to request flexible working arrangements to employees caring for sick or disabled adults building on the right for parents

with children under 6. This could be usefully extended to the right to request flexible working for older children and eventually everyone. 

Also the Green Paper asks whether the existing prohibition against a person because they are married or in a civil partnership is still needed. There is a potential for discrimination against people, based on a stereotypical view that they will be less flexible about working hours or location if they are married or in a civil partnership. There is concern that such people could be discriminated against because they are perceived as more likely to choose to become parents. 

The Green Paper has little to say on equal pay, for example no proposal to make pay audit compulsory. All the evidence points to the fact that good practice has not succeeded in reducing the pay gap and legislation is needed. Pay reviews can help reveal where problems exist in workforces and therefore is a key step towards remedial action. Companies are reluctant to conduct reviews despite there being very good business reasons for doing so.

The Green Paper also rejects allowing hypothetical comparators in equal pay cases, a technical change that could make it easier to fight for equal pay. 

The current gender equality duty on the public sector includes a requirement to take steps to eliminate unlawful discrimination against transgender people, but does not include a specific duty to promote equality of opportunity. This should be added into the Single Equality Duty. 

9.6.
Lesbian/Gay and Bisexual 

Views are sought on the exception within the legislation which allows insurers to treat people differently on grounds of sexual orientation. This allows discrimination if it is based on actuarial data. The Association of British Insurers have issued guidelines intended to end direct discrimination on grounds of sexual orientation in the setting of insurance premiums. When the UK government introduced the goods, facilities and services sexual orientation regulations they promised to end the exception for insurance by the end of 2008. Therefore this exemption should be ended.  

9.7.
Transgender

Extended protection from indirect discrimination and new protection for on grounds of “association with” gender re-assignment, however the paper does state that in a number of cases it will lawful to treat transsexual people differently. 

The promotion of gender reassignment discrimination in the provision of goods, facilities and services as a result of the EU Gender directive will not cover discrimination by schools. The green paper says that it is not necessary to ban discrimination against transgender people in schools, because cases of this kind will be very rare. Many transgender people are aware of their gender identity at a young age. Significant numbers of transsexual people seek medical advice before the age of 18, and so fall within the legal definition of gender reassignment’. Transgender young people often face bullying in schools. Therefore this exemption should not be agreed.

The paper proposed grounds for protection are based on the individual "planning to undergo, undergoing or having undergone gender reassignment". This excludes people who have an ambiguous appearance or unconventional dress sense; people who cross-dress (or who are thought to); people with intersex conditions and transgender people; due perceived status. 

The proposals make it impossible for a service provider to know if they would be breaking the law without asking a question which the subject is not obliged to answer. 



The Access Association welcomes the simplification of the law and resulting reporting and monitoring structures providing the needs of all the key networks for under represented groups are adequately addressed in the new structure and the gains made through the introduction of the race, disability and gender equality schemes are not lost.   The Access Association would therefore support the maintaining of specific duties under the new bill for the majority of public sector organisations.
We hope the forgoing views are accepted

Yours truly,
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David Skelton

Vice President, The Access Association

C/O Merseytravel

24 Hatton Garden,
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Tel: 0151 330 1291

Fax: 0151 236 2457
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