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DISCRIMINATION LAW REVIEW – ACAS COUNCIL PROVISIONAL RESPONSE 
Our Response
Acas aims to improve organisations and working life through better employment relations. We work with employers, employees and employee representatives to solve problems and improve performance through the provision of up-to-date information, independent advice, high quality training and conflict resolution services. 

We are an independent, impartial, publicly-funded body, with delivery staff located across England, Scotland and Wales governed by a Council.  This is made up of leading figures from business, unions, independent sectors and academics. The Council is responsible for determining the strategic direction, policies and priorities of Acas and for ensuring that its statutory duties are carried out effectively.  This response sets out our provisional views on the questions raised by the Discrimination Law Review.  This will be finalised after the Acas Council meeting on 26 September 2007 and further comments may be submitted then. 

Through their many thousands of day to day contacts Acas staff have unique, first-hand knowledge of the main issues facing workplaces as they respond to the law on discrimination and equality. Acas helpline handles nearly a million enquiries and our website receives over a million “hits” in a year. We have drawn widely on this material in preparing this response.  While the consultation document raises a host of wider, complex questions, we have confined our response to those where our direct experience gives us a particular locus and authority to comment.  

We welcome in particular the emphasis throughout the document on the importance of clear, transparent guidance on best practice and, where appropriate, Codes of Practice. 

Acas is itself empowered to produce Codes of Practice on areas covered by its statutory functions.  In addition we can produce non statutory binding Codes of Practice.  We also produce a wide range of well-received advice on employment relations and workplace good practice. Recently we have produced good practice guidance around sexual orientation, religion and belief and also age in the workplace that have been used to underpin the launch of these new equality regulations. 

We already have a positive strategic partnership with the Commission on Equality & Human Rights (CEHR) and are keen to develop this further. We stand ready to work with CEHR and others to produce clear, easy to understand materials explaining any changes which may come about as a result of this review.  

Part 1 Simplifying the Law

Question 5 [Direct discrimination (1.15-1.25)]
Do you agree with our proposal to harmonise the definition of indirect discrimination where it applies across the protected grounds?
From our Advisers’ practical experience in the workplace we would support harmonising the definition of indirect discrimination. It may well be that the requirement to determine what is “a considerably smaller proportion” as described in the Race Relations Act is a higher hurdle than the “particular disadvantage” requirement in other discrimination law as the former requires actual comparative data.  Our view is that it may be more difficult to establish this - evidenced in the WERS (Workplace Employment Relations Survey) 2004 report, table 9.5 on page 248.  This indicated that only around 25% of organisations monitor workplace events such as recruitment, promotion training etc thereby limiting the ability of an applicant to demonstrate the “considerably smaller proportion” requirement.

Question 6 [Objective justification and genuine occupational requirement (1.40-1.70)]

Do you agree with our proposal to harmonise the objective justification test?

Yes. Our work preparing the Age Good Practice Guides last year (extensively road tested with business, large and small) reinforced our view supporting the Objective Justification test. Employers considered it a transparent and sensible way to proceed. However, at this time when we are in a dynamic situation with case law developing, our view is that such an approach would benefit from the availability of good practice guidance to organisations, something which Acas would be able to supply.
Question 21 [Equal pay (3.10-3.29)]
Do you have further suggestions on how we could simplify equal pay legislation or make it easier for it to work in practice?

Acas officials have considerable experience in conciliating in equal pay cases.  We also help organisations, trade unions and employees to set up and review pay arrangements, including job evaluation systems, and operate a panel of Equal Pay Independent Experts used by employment tribunals. This experience informs our comments, not on the law itself (on which others will no doubt contribute) but on the way in which it works in practice. 

Acas last commented formally on matters of equal pay in its response to the Women and Work Commission in 2005. Much of the underpinning detail in that response remains valid.  However recent developments, both in case law and in the dynamics of multiple-party equal pay cases, have combined to create an uncertain environment (although the recent EAT decision in GMB v Allen may help to settle matters somewhat).  We would like to see a framework that supports the creation of sustainable and fair pay systems and sets out clear ground rules within which these might be achieved.  Acas’ recent experience has tended to be more one of “fire fighting” prompted by specific legal cases.  We would prefer to see a more constructive environment in which employers, employees and their representatives can have greater confidence about tackling equal pay issues proactively as a matter of good practice.   

Although it is true that equal pay claims have indeed risen from 590 in 1999 to over 25,000 in 2006/07, in addition to settlements brokered in over 56,000 potential equal pay claims in the same year, this expansion is confined almost exclusively to local authorities and the NHS. So far at least there are very few instances of multiple equal pay claims in other parts of the public sector and no sign of such claims in the private sector. However, there is no reason to suppose that similar claims could not be made in respect of the pay systems in many other public and private organisations; and it would be unwise to assume that large scale equal pay claims will remain confined to local government and the health service in the long term.

Our experience of equal pay legislation is that it is particularly difficult to implement for a number of reasons. Aside from the most straightforward of ‘like work’ claims it is unlikely that more than a tiny minority of individuals would know whether or not they were suffering from actionable pay inequalities. The comparatively low trade union density outside the public sector, added to the widespread practice of strict confidentiality about pay rates, means that employees in only a small proportion of the private sector have this source available to them in helping to detect pay inequalities. 

Even where potential claims are identified, however, the cost and time factor will then come into play to deter people from pursuing them. It is most unlikely that an unrepresented individual –even if they had the knowledge-could devote the time and resources to running a claim all the way through the system. Thirdly, there is the cost to employers of providing additional funds to resource what is never a cost free exercise. 

The nature of current legislation and its enforcement presents employers with what many see as an impossible choice that does not allow employers any space for manoeuvre in terms of introducing changes more slowly. Once a problem is identified an employer is legally required to rectify any inequalities immediately. On the other hand, if they do not open up the question of equal pay, any real threat of enforcement for those who do not raise their head above the parapet is relatively small. The result is that employers generally choose to do nothing even where they would like to make improvements for the future.

If legislation allowed a phased implementation, mutually agreed, then many employers might be more willing to make changes to the system without fear of having to have all the required finances in place immediately. There should, however, be a clear timetable for implementation.

We also believe that there should be protection for collective agreements that seek to introduce pay equality and deal with past inequalities from being unpicked by individuals, and we welcome the EAT decision on GMB v Allen. Without such protection our concern is that even fewer employers and trade unions will be willing to negotiate settlements that will both benefit large groups of workers, reduce recourse to litigation (and the time and additional resource this involves), and maintain good employment relations in the long term.

Part 2 – More Effective Law
Question 23 [Positive action (4.8-4.38)]

What evidence is there of the extent to which the current “positive action” provisions are being used? Do you consider that the current provisions limit the action that employers and others would like to take?

Our Helplines and our Advisers tell us that the positive action (PA) provisions have not been fully utilised in many workplaces. PA is designed to train and encourage “under represented” groups, which means organisations would need to have data in order to determine if PA was useful and appropriate in any situation.
However, the WERS 2004 survey report described a low level of equality monitoring with around 75% of workplaces not monitoring. [Page 248, table 9.5].  The low take up of PA may well be associated with low levels of equality monitoring as opposed to perceived ineffectiveness of the measures themselves.

In small organisations our experience suggests there may be a lack of confidence to use PA for fear of overstepping into positive discrimination.

Acas is not certain that current PA measures are inadequate as our experience is that they have not been sufficiently tested in workplaces. Insofar as they are aimed at tackling under representation they may well be fit for purpose but we do agree that there is much confusion with positive discrimination and favouritism.
We welcome the discussion in the Review of wider “Balancing Measures” or Positive Steps designed to level playing fields within workplaces, as this rightly recognises the importance of retention as an equally important issue to those of recruitment and selection.

Question 24

Do you agree that it would be helpful for organisations seeking to make progress towards their goals of tackling under-representation and disadvantage to be able to use a wider range of voluntary balancing measures?
Our experience in working with employers suggests this is not well understood. Existing provisions may well be sufficient if there was better understanding through wider good practice guidance being made available, as well as encouraging organisations to develop the tools themselves through greater voluntary monitoring of workplace events. 
We would favour building better understanding of measures to compensate for disadvantage and increasing awareness of the positive steps organisations can take as part of an action plan to underpin their equality policy. Acas is ideally placed to assist with this.
Question 29 [Public sector equality duties (5.21-5.41)]

Do you agree that the race, disability and gender equality duties should be replaced with a single duty on public authorities to promote race, disability and gender equality? 

Yes, our experience of working with public bodies such as the National Health Service suggest that to continue with three separate schemes would prove impractical to most organisations.  We note that the three duties have slightly differing requirements.  Feedback we have received suggests that simply to merge the three schemes would be both inadequate and inappropriate as a way to challenge and eliminate discrimination. There needs to be, therefore, a review of the impact on equality outcomes of the existing provisions so that what works can be factored into clear guidance on the different approaches necessary within the single scheme.
Question 30

Do you agree that it would be helpful to provide a clear statement of the purpose of a single public sector duty which public authorities should use as a foundation for taking action to promote equality and good relations?

Acas agrees that a clear statement of purpose for a single scheme would be useful in helping public authorities to set a framework within which to address single and cross-cutting equality issues.  
Question 33

Do you agree that a single public sector equality duty should require public authorities to identify priority race, disability and gender equality objectives and take proportionate action towards their achievement? If not, please give your reasons and any alternative suggestions.

We think that an evidence-based approach to setting objectives will probably require organisations to look again at their monitoring systems to ensure they are fit for purpose and contain sufficient information to make these decisions. 
Question 35

Would it be helpful for strategic equality outcomes to be set by the appropriate national Government? If so, what would be an appropriate way of doing this?

Yes. On balance we think that strategic outcomes would give public bodies a clear steer. However we would like flexibility to be retained which would allow them to use the Duties to tackle local and regional issues. 
Question 36 [Ensuring effective performance (5.44-5.46)]

We would welcome views on the proposed new approach to supporting effective performance of a single public sector equality duty by requiring proportionate action towards the achievement of priority equality objectives, and on the four key principles we have identified. Do you prefer this approach, or an extension of the type of specific duties adopted so far in the race, disability and gender equality duties? Please give your reasons.

We recognise that the four key principles are a source of debate at the moment but we have a concern regarding the “use of evidence”.  Working with public sector organisations, we have found that some may not have adequate systems or approaches to gathering the data which is such a key component of effective performance.  This is connected with the fourth principle “Capability”.  Some awareness training is not making the case, to line managers in particular, regarding the importance (as well as the sensitivity) of monitoring.  Paragraph 5.45, whilst no doubt true, adds to this by inferring the wrong message.  Therefore we would strongly endorse the need in paragraph 5.46 for the CEHR to produce guidance around the tools needed for this framework. We in Acas would be ideally placed to help communicate these messages.

Question 37

If you prefer an extension of the type of specific duties adopted so far in the race, disability and gender equality duties, which elements of the specific duties do you think should be retained for a single public sector equality duty and why? 
Our view is that individual Schemes, required under the specific duties, were a valuable public demonstration of a commitment to change to those communities concerned. We believe that now many public sector organisations are already, in practice, delivering Duties through a single scheme. We would favour a single duty which nonetheless recognises the existence of specific issues for different protected groups.

Question 39 [Extending coverage of the duty (5.57-5.72)]
Do you think that a single public sector equality duty should be extended to cover:

a)
age;

b)
sexual orientation; and/or

c)
religion or belief?
Both the Sexual Orientation and Religion or Belief regulations have been extended into goods and services and therefore it would be illogical not to bring these strands along with age within the public duty with the caveats already identified within the Review.

Our experience of working and advising public organisations suggests this is already happening. To determine and measure success, monitoring these strands is important and ought to require the CEHR to lead an engaging campaign to explain why this data can be used to improve our public services. This case must be won as a prerequisite to the new duty.

Acas carried out a formal research project in 2006 looking at discrimination claims to Employment Tribunals for both Sexual Orientation and Religion or Belief. We would be happy to make these results available to the consultation team.  In brief, the study found that: 

Sexual orientation
Employment tribunal cases were far more likely to have been brought by men. Sexual orientation discrimination largely involved bullying and harassment (most commonly involving verbal abuse, name calling although there were examples of physical abuse)

Religion or Belief

As with sexual orientation cases were more likely to have been brought by men. Of all claims under R&B, 50% were from Muslim (predominantly men) although this community only constitutes 6% of the national population. 

Issues raised covered a broader range of issues than sexual orientation. Bullying and harassment did feature, but not to the extent that it did in relation to sexual orientation.  Other forms of discrimination around terms and conditions, unfair dismissal and recruitment emerged as more prominent issues. 

Question 40

Might there be disadvantages in extending the duty to any of these groups? If so, please give examples.
There may well be a disadvantage in extending the duty to Age. Our practical experiences, albeit anecdotally, in delivering age guidance in workplaces are that for some people age is not considered “real discrimination” - particularly in relation to retirement. Some older people themselves expect and desire differential treatment. The same applies to younger people. It may be too early in the lifecycle of the age regulations to consider a public duty at this point.
Question 45 [Public Sector Procurement (5.91- 5.99)]
What issues would you like to see included in practical guidance on how public sector procurement can be used to achieve equality outcomes in the delivery of public services by the private sector, whilst ensuring that the guidance works well for business?

Acas works directly with many public and private sector organisations and our Advisers tell us that this is an area where many organisations are uncertain about the limits of accounting for equality and diversity in tendering arrangements whilst remaining compliant with legislation on competitive tendering.
We would therefore strongly endorse good practice guidance in this area. Acas would be a trusted frontline service that could promote these messages to businesses.

Question 46 [Promoting good practice in the private sector (6.8-6.10)]
Do you think that an “Equality Standard” would be beneficial to businesses, employees and customers? Would you prefer an independently assessed accredited standard or a non-accredited good practice and compliance tool? Please give reasons for your answers.

Acas will always be supportive of measures to improve equality and diversity in the workplace although we have been told by organisations, especially smaller ones, that they are experiencing “standards fatigue” with the range of these to be found in the workplace.  However kite-marking equality has clear benefits - as recognised by the Acas Model Workplace Guidance which sets equality and diversity principles within the broader context of normal workplace activities, such as recruitment or selection. We have found that organisations that live up to the Acas model workplace are, by definition, meeting an equality standard. 
We have also found that such an approach builds a common language across businesses that support benchmarking and sharing of equality good practice.  In our experience a proactive approach that persuades private businesses of the benefits of equality is well received by them. Such an approach involves talking face to face and not just passively putting out booklets and websites (valuable though they can be). We would recommend investment in such an approach.

Question 47

We would welcome your suggestions for other ways in which good equality practice could be encouraged and embedded in the private sector. 
Acas, with its network of advisors across the Country, has direct access to employers and employer organisations. It is our view that almost all organisations want to “get things right” in terms of employing people. It would be wrong to simply say some organisations don’t care or, as said in some quarters, will “pay the fine if they get caught”.
Our view, despite the wealth of information on this issue that is freely available to employers, is that they lack the confidence and technical knowledge to embrace the challenges that equality can bring despite the clear advantages in doing so. This is especially so in medium to smaller companies in the private sector.

The experience with Acas advisors is that there are great benefits from discussion both individually or in groups with employers, particularly when we have been proactive in persuading businesses who otherwise would not have attended, of the help and support that is available.

Part 3 Modernising the Law

Question 55 [Parents and carers (8.18-8.20)]

Do you have any comments on our approach to addressing the needs of parents and carers?                                                                                 
Questions to our helplines suggest that parents and carers will experience degrees of discrimination and disadvantage. Some inroads have been made through the Work and Families Act 2006, as well as through the gender duty, that will have the effect of offering protection to this group.  This is a step in the right direction and requires time to monitor progress before deciding on any next steps. 
ENDS

The consultation closes on 4 September in 2007. Please let us have your response by that date. 

When responding, it would be helpful if you could provide the following information.

Please fill in your name and address, or that of your organisation if relevant.  You may withhold this information if you wish, but we will be unable to add your details to our database for future consultation exercises.

	Name 
	S Williams


	Organisation (if applicable)
	ACAS


	Address
	180 Borough High Street 


	LONDON


	Postcode
	SE1 1LW


Confidentiality

Under the Code of Practice on Open Government, any response will be made available to the public on request, unless respondents indicate that they wish their views to remain confidential.  If you wish your response to remain confidential, please tick this box and say why.   If we receive a request for disclosure of the information we will take full account of your explanation, but we cannot give an assurance that confidentiality can be maintained in all circumstances.  An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.

I would like my response to remain confidential: 

	 FORMCHECKBOX 



Please say why

	     


You or your organisation
Q(i) 
In what capacity are you responding?

As an individual (if so,  please go to Q1 in the main comments section)

	 FORMCHECKBOX 



On behalf of an organisation (if so, please go to Q(ii) below)

	X


As an employer (if so, please go to Q(iii) below)

	 FORMCHECKBOX 



Other (please specify) 

	     


Q(ii)
Is your organisation

(please tick the boxes that apply to your organisation)

	 FORMCHECKBOX 



A local authority (including health authority)
/ organisation




	 FORMCHECKBOX 



An equality lobby group or body




	X


A statutory body

	 FORMCHECKBOX 



An organisation representing employers

	 FORMCHECKBOX 



An organisation representing financial institutions





	 FORMCHECKBOX 



A professional association 

	 FORMCHECKBOX 



A university

	 FORMCHECKBOX 



A college of further education

	 FORMCHECKBOX 



A trade union/staff association 

	     


Other – please specify

Q(iii) 
If responding as an employer, how many people do you employ?

	 FORMCHECKBOX 



Between 1 and 14 employees

	 FORMCHECKBOX 



Between 15 and 49 employees

	 FORMCHECKBOX 



Between 50 and 249 employees

	 FORMCHECKBOX 



250 employees or more

Q(iv)
If responding as an employer please indicate which sector best describes you:

	 FORMCHECKBOX 



Legal services

	 FORMCHECKBOX 



Construction and/or building design

	 FORMCHECKBOX 



Communications

	 FORMCHECKBOX 



Wholesale and retail trade

	 FORMCHECKBOX 



Leisure – hotels, restaurants, pubs

	 FORMCHECKBOX 



Leisure – cinemas, theatres, museums

	 FORMCHECKBOX 



Leisure – other

	 FORMCHECKBOX 



Distribution/transport

	 FORMCHECKBOX 



Financial and/or business services

	 FORMCHECKBOX 



Electricity, gas and water supply

	 FORMCHECKBOX 



Advice and/or information services

	 FORMCHECKBOX 



Public administration

	 FORMCHECKBOX 



Education/training

	 FORMCHECKBOX 



Health and social work

	 FORMCHECKBOX 



Charity/voluntary work

	 FORMCHECKBOX 

	     


Other (please tick box and specify)

