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We welcome your views as part of the consultation.  For convenience, this preformatted response form sets out all the questions in the main consultation document.  It can also be downloaded from www.communities.gov.uk/index.asp?id=1017165.
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The consultation closes on 4 September in 2007. Please let us have your response by that date. 

When responding, it would be helpful if you could provide the following information.

Please fill in your name and address, or that of your organisation if relevant.  You may withhold this information if you wish, but we will be unable to add your details to our database for future consultation exercises.

	Name 
	Jane Butcher


	Organisation (if applicable)
	UKRC for Women In SET


	Address
	Listerhills Park of Science and Commerce, 40-42 Campus Road, Bradford


	     


	Postcode
	BD7 1HR


Confidentiality

Under the Code of Practice on Open Government, any response will be made available to the public on request, unless respondents indicate that they wish their views to remain confidential.  If you wish your response to remain confidential, please tick this box and say why.   If we receive a request for disclosure of the information we will take full account of your explanation, but we cannot give an assurance that confidentiality can be maintained in all circumstances.  An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.

I would like my response to remain confidential: 

	 FORMCHECKBOX 



Please say why

	     


You or your organisation
Q(i) 
In what capacity are you responding?

As an individual (if so,  please go to Q1 in the main comments section)

	 FORMCHECKBOX 



On behalf of an organisation (if so, please go to Q(ii) below)

	x FORMCHECKBOX 



As an employer (if so, please go to Q(iii) below)

	 FORMCHECKBOX 



Other (please specify) 

	     


Q(ii)
Is your organisation

(please tick the boxes that apply to your organisation)

	 FORMCHECKBOX 



A local authority (including health authority)
/ organisation




	 FORMCHECKBOX 



An equality lobby group or body




	 FORMCHECKBOX 



A statutory body

	 FORMCHECKBOX 



An organisation representing employers

	 FORMCHECKBOX 



An organisation representing financial institutions





	 FORMCHECKBOX 



A professional association 

	 FORMCHECKBOX 



A university

	 FORMCHECKBOX 



A college of further education

	 FORMCHECKBOX 



A trade union/staff association 

	The UKRC for Women in Science, Engineering and Technology (SET) is based at Bradford College, the lead member of a partnership of organisations from a number of sectors, and funded by the DIUS and the ESF to address the under representation of women in SET


Other – please specify

Q(iii) 
If responding as an employer, how many people do you employ?

	 FORMCHECKBOX 



Between 1 and 14 employees

	 FORMCHECKBOX 



Between 15 and 49 employees

	 FORMCHECKBOX 



Between 50 and 249 employees

	 FORMCHECKBOX 



250 employees or more

Q(iv)
If responding as an employer please indicate which sector best describes you:

	 FORMCHECKBOX 



Legal services

	 FORMCHECKBOX 



Construction and/or building design

	 FORMCHECKBOX 



Communications

	 FORMCHECKBOX 



Wholesale and retail trade

	 FORMCHECKBOX 



Leisure – hotels, restaurants, pubs

	 FORMCHECKBOX 



Leisure – cinemas, theatres, museums

	 FORMCHECKBOX 



Leisure – other

	 FORMCHECKBOX 



Distribution/transport

	 FORMCHECKBOX 



Financial and/or business services

	 FORMCHECKBOX 



Electricity, gas and water supply

	 FORMCHECKBOX 



Advice and/or information services

	 FORMCHECKBOX 



Public administration

	 FORMCHECKBOX 



Education/training

	 FORMCHECKBOX 



Health and social work

	 FORMCHECKBOX 



Charity/voluntary work

	 FORMCHECKBOX 

	     


Other (please tick box and specify)

Proposals for a Single Equality Bill for Great Britain 

The main consultation document addresses various proposals and options for changing discrimination law in order to create a clearer, more streamlined equality legislative framework, which produces better outcomes for those who currently experience disadvantage.   The following questions are reproduced from the main document, in the order and with the same numbering in which they appear there.   In addition, you are asked for your comments generally on the estimated provisional costs and benefits, as shown in the Initial Regulatory Impact Assessment and the Equality Impact Assessment.

Part 1 – Simplifying the law

Chapter 1:  Simplifying Definitions, Tests and Exceptions and Promoting Compliance

Simplifying Definitions and Tests 

Direct Discrimination

Q1
Do you have any comments on our intention to keep the existing requirement for a comparator in direct discrimination claims? 

	Yes
	x FORMCHECKBOX 



	No
	 FORMCHECKBOX 



If not, please give your reasons  

	      

Yes, UKRC does not wish to see the comparator requirement retained.  The law is currently unclear. The comparator requirement case law recognises that the key test required is that the treatment complained of be on the prohibited ground.  The requirement does not address grounds-specific treatment and does not address workforces which are all women or a work force mainly made up of one of the protected classes. 

UKRC believes that direct discrimination should be based on the harm to the person concerned on one or more of the protected grounds and the comparator requirement removed.

If the comparator remains, UKRC would like to see UK legislation brought into line with the EC anti-discrimination directives, which define direct discrimination as occurring when one person is treated less favourably than another is, has been, or would be treated in a comparable situation, on the relevant ground. Complaints of direct discrimination on intersectional grounds should not be excluded by rigidly interpreted requirements for a comparator. On the other hand the existence of a comparator would be significant evidence in direct discrimination




Q2
Do you have any comments on our proposal to replace the separate definitions of discrimination in Part 3 of the Disability Discrimination Act with a single definition?

Yes
x FORMCHECKBOX 

No
 FORMCHECKBOX 


Please provide:

	Yes. The UKRC supports the Disability Rights Commission’s suggestion that direct disability discrimination outside the employment area should be a stand-alone unlawful act, with a single definition. This is because of the principle that direct discrimination in any field is not acceptable.

The UKRC supports moves towards understanding and applying a social model of disability, which should be introduced into the next stages.


Q3
Do you agree that we should largely keep the existing approach in relation to discrimination on the basis of perception and association, except for an extension to protect against discrimination on the grounds of association with transsexual people?
	 FORMCHECKBOX 



Yes

	x FORMCHECKBOX 



No
Please provide:

	     . The Discrimination Law Review should reconsider the case for extending rights against discrimination on the basis of perception and association more widely.   Protection against disability discrimination is limited to people who are ‘disabled’.

The European Employment Framework Directive suggests such an approach is needed in the UK, since it requires protection against any discrimination ‘on the grounds of’ disability. 

UKRC supports Help the Aged’s view that protection should also be extended to people on grounds of association with age. 

With regard to transsexual people, UKRC supports the SEB consultation paper on extending protection but also supports the extension of protection on the basis of perceived gender reassignment. The definition of transsexual should be more than a medical/surgical one and the focus of the basis of the discrimination should be actual or perceived gender expression. The UKRC supports the breaking down of all forms of socially determined gender stereotypes. Our interest concerns the gender stereotyping which plays a negative role in relation to women’s choices and others’ expectations about their interests and capacities in SET.




Indirect Discrimination

Q4
Do you agree with our proposal to extend indirect discrimination to cover gender reassignment but not explicitly introduce it to disability discrimination law? 
	 FORMCHECKBOX 



 Yes

	x FORMCHECKBOX 



No
Please say why:

	UKRC supports the current legislation against disability discrimination and the requirement for reasonable adjustments.

UKRC supports the Disability Rights Commission’s proposal for a new ‘proactive duty on employers to consider reasonable adjustments that may be required by disabled applicants or employees, similar to that which already applies in relation to service delivery and education’
. This means that service providers have to think in advance about what reasonable adjustments could be made to remove barriers to disabled customers: this is needed in relation to employment. 





Definition of indirect discrimination

Q5
Do you agree with our proposal to harmonise the definition of indirect discrimination where it applies across the protected grounds? 

	x FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 



No
Please say why:

	UKRC agrees that the same definition of indirect discrimination should apply across all of the protected grounds, but the definition should be one that conforms with the definition of indirect discrimination in the EC Directives. The proposals in the consultation document would harmonise but would not give full effect to the relevant EC Directives.  The definition in the Directives would enable individuals or groups of individuals to challenge a potentially discriminatory policy when it was announced.




Objective Justification

Q6
Do you agree with our proposal to harmonise the objective justification test? 
	x FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 



No
Please say why:

	Yes. UKRC agrees that the test for objective justification for indirect discrimination should be harmonised for all grounds and all activities within the scope of the Act.  An appropriate standard could be achieved by meeting  the requirements of EC anti-discrimination legislation .

There are several tests in UK law.  The test should better match that included in the EC anti-discrimination directives: ‘unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary’. 

This test and the directives are clearer. They require the alleged discriminator firstly to show that the provision, criterion or practice has a legitimate aim; if it does not it would be unlawful. If it does, then the alleged discriminator must show that it is appropriate in the particular circumstances. If not, then it would be unlawful. And if it is an appropriate means of achieving a legitimate aim, s/he must then show that it is necessary: that is, are there other means of achieving that aim that do not disadvantage the group in question?    A better and clearly stated test would better guide employers, public authorities and public and private providers of goods and services to avoid discriminatory practices.


Justification of disability discrimination

Q7
Do you agree that there should be a single test of objective justification for disability discrimination in employment and vocational training, goods, facilities and services, housing, education, private clubs and public functions?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No

	


The threshold for reasonable adjustments

Q8
Do you have any comments on our proposal to establish a single threshold for the point at which the duty to make adjustments is triggered? 


Yes
x FORMCHECKBOX 


No
 FORMCHECKBOX 


Please provide:

	UKRC supports the proposal for a single threshold at which the duty to make reasonable adjustments is triggered. When a disabled person experiences ‘substantial disadvantage’ there should be a duty to make an adjustment and this should not differ across the equality strands. A single threshold will make it clearer to all what rights and duties apply.           



Victimisation

Q9
Do you agree that the approach to victimisation in discrimination law should be aligned with the employment law approach?  
	x FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	Yes. UKRC believes the approach to victimisation should be aligned with the employment law approach and welcomes the proposal to remove the requirement for a comparator for victimisation in discrimination law. 

Anecdotal evidence and surveys regularly demonstrate that victims of discrimination and harassment do not complain because they are not prepared to risk the victimisation that they fear will follow. They can fear that the discrimination or harassment will become worse or that they will lose their job or other opportunities in the workplace. 

UKRC suggests that the EC Directives offer better protection. For example Article 9 of the Race Directive, requires Member States to: ‘introduce into their national legal systems such measures as are necessary to protect individuals from any adverse treatment or adverse consequences as a reaction to a complaint or to proceedings aimed at enforcing compliance with the principle of equal treatment’.




Simplifying Exceptions

Genuine occupational requirement test

Q10
Do you agree that a genuine occupational requirement test should be introduced for all grounds of discrimination, with the exception of disability (where it is not necessary)?

	x FORMCHECKBOX 



 
Yes

	 FORMCHECKBOX 



No

Please say why:

	Yes the UKRC agrees. The UK introduced a Genuine Occupational Requirement (GOR) test into some, but not all, anti-discrimination legislation to comply with EC directives.  There is a confusion of different approaches in different legislation. This needs to be harmonised across all the strands and for example the exceptions which remain in the SDA be replaced by a GOR.




Q11
Do you think there is a need to retain any of the genuine occupational qualifications listed in the Sex Discrimination and Race Relations Acts? 

	 FORMCHECKBOX 



 
Yes

	x FORMCHECKBOX 



No

If so please explain why:

	No. The GOR approach is better able to respond to new occupational situations without requiring amendment to the law.

The GOQs within the SDA permit jobs to be restricted to persons of one sex, including for reasons of physiology, authenticity, decency or privacy, or jobs involving physical or social contact, living or working in single sex institutions, providing personal services or being one of two jobs to be held by a married couple. Supplementary GOQs permit jobs to be restricted to persons not undergoing or not having undergone gender reassignment.  

UKRC suggest that if existing GOQs in the RRA or SDA cannot meet the rigorous test of the GOR  [that having regard to the nature of the employment or the context in which it is being carried out, being of a particular race, colour, nationality, ethnic or national origins or sex, or not being a person who intends to undergo gender reassignment, is undergoing or has undergone gender reassignment, is a genuine and determining occupational requirement and it is proportionate to apply that requirement in the particular case] then it should not continue to form part of anti-discrimination legislation.  If it meets the test then it can be replaced by the GOR. 




Genuine service requirement test

Q12
Do you support or oppose the introduction of a genuine service requirement test for differentiation in the provision of goods, facilities or services, housing and the exercise of public functions? 

	 FORMCHECKBOX 



Support

	x FORMCHECKBOX 



Oppose

Please give your reasons and examples of what it might cover:

	No. The UKRC does not agree with the introduction of a genuine service requirement (GSR) as proposed in the SEB consultation Paper.

The UKRC is concerned about the suggestion made in the SEB consultation Paper that the Single Equality Act should contain a combination of a genuine services requirement (GSR) and a list of specific exceptions because this could undermine protection against discrimination. The EC Race Directive does not allow any justification for direct discrimination outside the field of employment.  Other legislation e.g. about sexual orientation is new and GSR could be used to justify discrimination.

On the other hand, if there is no purpose clause in the primary legislation then it will be necessary to have a list of specific exceptions which are appropriate and necessary, meeting a legitimate aim.

However, the UKRC does support wider scope and more clarity about positive action measures. 

The UKRC believes that the Single Equality Act should state the purpose and principles at the foundation of the legislation. A clause would clarify the equality and anti-discrimination purposes of the legislation and could then be used when defining the circumstances in which discrimination outside the field of employment would be lawful.

The UKRC supports the approach of a generic justification test for an exception to the principle of non-discrimination which is based on positive action objectives and  has to be based on the purpose clause. This test could remove the need for a list of statutory exceptions. In all other circumstances, any person who considers that differential treatment should be applied could only do so if the discrimination met this test:  will it, for one or more protected groups, prevent or compensate for disadvantage, meet special needs or protect human dignity. 




Specific Exceptions

Q13
Do you agree with the proposal for a unified approach where exceptions apply to more than one protected ground, where this is appropriate? 

	x FORMCHECKBOX 




Yes

	 FORMCHECKBOX 



No

Please give your reasons:

	Yes. 




Q14
Do you have any comments on our proposals for retaining the specific exceptions set out in Table 1 in Annex A? 


Yes
??? FORMCHECKBOX 


No
 FORMCHECKBOX 


Please provide

	Yes  exemption will be necessary if there is no purpose clause and will help potential complainants to have simpler law.

Exceptions should be chosen on the test of relevance and that the form is appropriate.

For any exception that is retained, the UKRC recommends that the Single Equality Act should require that on each occasion it is proposed to be used it is shown to be a proportionate means of achieving a legitimate aim. As in the Draft SDA 1975 (Amendment) Regulations 2007.  

The UKRC submits that as a general principle equality should come first. The EC anti-discrimination directives require Member States to take necessary measures ‘to ensure that…any laws, regulations and administrative provisions contrary to the principle of equal treatment are abolished’. The Single Equality Act should be used to honour this obligation.


Q15
Do you agree that the exceptions listed in Table 2 in Annex A should be removed?

	 FORMCHECKBOX 




Yes

	 FORMCHECKBOX 



No

If not, please explain why.

	The UKRC is not commenting on this area at this stage.


Q16
Is there any need to return an exception to allow insurers to treat people differently on the grounds of sexual orientation, where supported by sound actuarial evidence, beyond the end of 2008?


Yes
 FORMCHECKBOX 


No
 FORMCHECKBOX 
NO


If yes, what should this seek to achieve and why:

	     The UKRC agrees with the Association of British Insurers who argue that insurers should instead focus on assessing the risks that individuals are actually taking, not their membership of a particular group.


Chapter 2: Public Functions

Q17 
Do you agree that there would be benefits in adopting a harmonised approach to the goods, facilities and services and public functions provisions are structured across all protected grounds?  

	x FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	Yes, this will help ensure that the Single Equality Act is as simple and clear as possible to understand and comply with. 

As the SEB consultation Paper indicates there are now two different ways in which ‘goods, facilities and services’ and ‘public functions’ are included within the scope of anti-discrimination legislation. It needs to be clear that any person carrying out functions of a public nature must not discriminate in doing so, regardless of the nature of those functions, and any person that is not a public authority must not discriminate in relation to specific activities such as providing goods, facilities or services.


Q18 
Do you think the exceptions could be streamlined in this area or do you think that there are any exceptions that should apply to public authorities that it would not be appropriate to apply to the provision of goods, facilities or services private bodies? 

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	The Single Equality Act should adopt the structure in the RRA, DDA and SDA, in which goods, facilities and services for public and private sector providers, as well as disposal and management of premises and education, remain separate from other public functions. 

There are a number of exceptions that are common to all of the provisions concerning public functions and some that are unique. For example, In Part 3 of the Equality Act 2006, prohibiting discrimination by public authorities on grounds of sex, there is a welcome positive action exception that is not included in Part 2 of the same Act or in the RRA, DDA or SDA for “action taken for the purpose of assisting one sex to overcome – (a) a disadvantage (as compared with the other sex) or (b) the effects of discrimination”.  
A single equality bill should adopt consistent exceptions for all grounds in relation to discrimination in carrying out public functions. Exceptions to the prohibition of discrimination should be strictly limited and narrowly drawn.




Chapter 3: Equal Pay 

The content of the SEB consultation Paper on the issue equal pay is a major weakness of Discrimination Law Review process. The SEB consultation Paper fails to consult on some of the major reforms supported by equality campaigners, such as mandatory pay reviews. This undermines the consultation and is a missed opportunity to effectively tackle the pay gap that women experience.
Q19
Do you agree that the distinction should be retained?
	 FORMCHECKBOX 



Yes

	x FORMCHECKBOX 



No
Please say why

	No, The UKRC does not think the distinction should be retained. 

Equal pay provisions could be combined within a single piece of legislation, based on an anti-discrimination model. A Single Equality Act is the opportunity to do this. Currently, the law on pay is covered by the Equal Pay Act and the SDA. These include different requirements (eg on comparators) and different possible defences, time limits and remedies. The arguments that this will compromise case law are not a good reason as this is applies to every new piece of legislation and will apply to other parts of a Single Equality Act. The possibility of damages being awarded inappropriately is also not a good argument against this.

UKRC notes that the EOC have said such combination would build on changes in European law, such as Article 3(1)(c) of the Equal Treatment Amendment Directive 2002/74/EC (ETAD), and where there is a provision for a hypothetical comparator
. 


Q20
Do you consider there are further areas of the law of equal pay developed by case law, which it would be helpful to codify? 
	x FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please give details of these areas of legislation and any case law relevant to these

	See q 21                                


Q21
Do you have further suggestions on how we could simplify equal pay legislation or make it easier to work in practice?

	x FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please provide further information on how equal pay legislation could be simplified to make it easier to work in practice.

	UKRC is particularly interested in this question because it works on the under representation of women in SET which makes a significant contribution to the pay gap, along with the under representation of women in senior roles. Our work would be assisted by appropriate legislation, which eliminates discrimination in pay. This discrimination needs to be met by stronger legal obligations, better tools and more systematic and rigorous enforcement. 

Mandatory pay reviews: It could be very helpful to make pay reviews mandatory for all employers making employers and employees clearer about the situation in their workplaces, the criteria for pay awards and also reduce the need for recourse to the law. Where a pay gap was identified, the law should ensure that action is required to be taken to address it. This might be by looking at how women and men are segregated into different jobs, how jobs are graded; the unequal impact of contracting out, and failure to consider issues such as childcare or caring demands. There is considerable support for Mandatory Pay Reviews (within the Women and Work Commission and from the EOC).

The evidence in the appendix (excell sheet) shows the extent of the pay gap in the SET sector.

This evidence is further supplemented by studies such as this from UEA

“Discrimination plays a significant role in the pay gap between men and women scientists working in UK universities, according to research carried out at the University of East Anglia, published in 2006.

Sara Connolly, of UEA's school of economics, has undertaken research that reveals for the first time what proportion of the pay disparity is due to women being younger, more junior or employed in different types of institution or subject areas. Her preliminary results suggest that almost a quarter (23%) of the pay gap is "unexplained" and may be due to discrimination against women.  Her analysis of the latest Athena survey of science (2005), engineering and technology (Asset) findings show evidence of a glass ceiling for women scientists.

And  an average pay gap between men and women academics working in science, engineering and technology of £1,000, rising to more than £4,000 for professors.” 



The SEB consultation Paper continues to rely on voluntarism, or ‘promoting the spread of good practice’. But voluntarism will not work, or at least not fast enough. UKRC undertakes work with employers to persuade and support them to address gender equality issues, which should increase the participation of women in SET. Clearer legislation and a framework, which more rigorously motivates employers to undertake organisational change, would assist it.  Employers who do not want to carry out pay reviews believe they are unnecessary. Unfortunately this is shown by the EOC’s 2005 Equal Pay Reviews Survey: the common reason for not carrying out an equal pay review was the belief by employers that their pay systems were not discriminatory, cited by 85 per cent of large employers
. But without a review, employers cannot show that their pay systems are not discriminatory. In Bodiman v API Group PLC a key factor in the judgement in favour of the claimant was that the employer could not demonstrate that it had a transparent system of determining pay.
The SEB consultation Paper argues that ‘equal pay reviews directly address only one of the causes of the gender pay gap – that of gender pay discrimination’ and that ‘the causes of the pay gap are complex, and are only partly related to issues that can be addressed specifically through equal pay legislation’   However, the DTI’s 2002 study of women’s position in the labour market shows that the largest factor in the gender pay gap was discrimination (responsible for 29 per cent of the gap). Occupational segregation was responsible for 13 per cent of the gap and most of the remaining gap was due to women’s caring responsibilities
. 
The House of Commons Trade and Industry Committee 2005 report, ‘Jobs for the girls’, that that the Equal Pay Act was ‘reaching the limits of its usefulness’
.  It believed the undervaluing of work done by women needed to be addressed, saying, ‘Although there are difficulties in dealing with the deep-seated problem of the undervaluing of women’s work through legislation, the concepts of equal value and indirect discrimination are already embedded in statute and we believe it should be possible to build on these.’

Representative actions: The Single Equality Act should provide for representative actions. This would allow relevant third parties to take legal cases for groups of individuals, making the law work better in practice. Case law shows that many individual pay cases reflect the position of a wider group: and could be shared by 500 co-workers. The current arrangements force employees to take their case individually. 

A quarter of a million cases of sex discrimination have been brought to employment tribunals over the 30 years since the Sex Discrimination Act came into force and the numbers have accelerated recently. This indicates some deep seated problems and is also inefficient. The law should promote equality positively, lessening the need for individual redress, but allowing for class and test actions.

Strengthen the remedies available to Employment Tribunals, which could have powers to enforce general recommendations on policies or practices when warranted by the evidence, whether or not it benefits the individual claimant. This could benefit more employees through changes to bad practice.




Q22
Do you agree that allowing the use of hypothetical comparators would be unlikely to give any benefit in practice.

	 FORMCHECKBOX 



Yes

	x FORMCHECKBOX 



No
Please explain

	No 

The UKRC believes that pay discrimination and inequality in either public or private sectors could be better tackled with by some key changes, including.

· Hypothetical comparators in equal pay cases

· Adoption of an anti-discrimination model for pay cases

· Mandatory equal pay reviews which trigger action

· Allowing for representative legal actions

· Strengthening the powers of tribunals

The UKRC would like the law be changed to allow for the use of hypothetical comparators in equal pay claims. The new legislation should ensure that the SDA’s provision for hypothetical comparators applies to all equal pay and sex discrimination cases, including those taken under EPA-based provisions. While the SDA allows for hypothetical comparators, the EPA does not and this limits the ability of women bring equal pay claims: for example, in gender-segregated workforces. 

Women and Work Commission’s report said: ‘The Discrimination Law Review should consider more fully the issues of whether or not to extend the hypothetical comparator to equal pay claims, and of generic or representative equal pay claims’. 

A change on hypothetical comparators would bring UK law into line with EU law. The EPA’s requirement for an actual comparator of the opposite sex in the same employment is inconsistent with the SDA but also with other areas of discrimination law: claims of race, religious, sexual orientation and age discrimination allow for a hypothetical comparator. 




Part 2: More effective law

Chapter 4: Balancing Measures

Q23
What evidence is there of the extent to which the current “positive action” provisions are being used? Do you consider that the current provisions limit the actions that employers and others would like to take?  
	The UKRC supports positive action to address the under representation of women in SET. It works with business and other organisations to put in place lawful measures to assist with the recruitment and retention of women in SET employment and education.  These approaches are described in the publications and reports included on the website www.setwomenresource.org.uk  

They including support for women applying for jobs in SET, activities to encourage women to return to SET where a large percentage of women trained and educated in SET have left the sector, placement schemes, mentoring activities to assist with retention and progression and return, various forms of support and advice to employers who want to create a more diverse work force and attract the best talent, recruitment activities, taster days in non traditional areas of work, networking schemes, cultural analysis within SET organisations, developmental opportunities.

While progress has been made, it is slow. The UKRC would be assisted by a framework of positive action provisions, which were less ambiguous, more transparent, better promoted and more motivating to employers to achieve a better representation of women at all levels in a business or organisation.

     


Q24
Do you agree that it would be helpful for organisations seeking to make progress towards their goals of tackling under-representation and disadvantage to be able to use a wider range of voluntary balancing measures?
	 FORMCHECKBOX 
x


Yes

	 FORMCHECKBOX 



No
Please explain: 

	Yes, the UKRC that the law needs to be changed so as to ensure that more substantial forms of positive action are lawful and apply across all equality groups, and allow for under-representation to be addressed.

UKRC notes that European Directives allow for a wider range of positive action than is currently provided for under British law (4.31). If the government amended the scope of existing legislation as provided for under Article 141 (4) of the EC Treaty, Article 5 of the Race Equality Directive and Article 7 of the Framework Directive, the ability to use positive action in Britain could be extended considerably. 

Lawful, allowable positive action should be strengthened by incentives to change, which could include targets.

The SEB consultation Paper also proposes not to outline in legislation measures that ‘will always be regarded as falling within the positive action provisions’ (4.46). UKRC believes that this will not help with the uncertainty that exists about positive action. The new legislation should minimise uncertainty.  This would assist the UKRC to promote and support activities to change the balance of men and women working in SET.

The proposals could be strengthened for instance by adopting the approach in Northern Ireland, which has achieved important improvements. Where review indicates that members of a particular community are not enjoying fair participation, then an employer is obliged to ‘determine the affirmative action (if any) which would be reasonable and appropriate’
. 

The boards of all state owned Norwegian companies have been obliged to have a minimum 40 per cent representation of each gender. The law was applied to public limited companies from 1 January 2006. The European Professional Women’s Network 2006 survey of women in the boardrooms of Europe’s top companies, found that the growth rate was slowing considerably except in Scandinavia. Proactive policies and quotas in Scandinavian companies’
 have been effective, which contrasts with low representation elsewhere. Such differences are emphasised by the composition of UK boardrooms: where there were only 16 women out of the 527 top executives in Britain’s leading 100 companies
. 

Canada has The Employment Equity Act 1995 that requires ‘positive policies and practices and making such reasonable accommodations as will ensure that persons in designated groups achieve a degree of representation in each occupational group in the employer’s workforce that reflects their representation in the relevant workforce’ 



Q25
Do you agree that measures to meet special needs in relation to education, training or welfare or any ancillary benefits should be permitted in respect of all protected groups? 
	x FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain why:  

	


Q26 
Do you agree with these proposals for issuing of guidance by the Commission for Equality and Human Rights, but that the Commission should not have a role approving positive action programmes?
	x FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain why:  

	      Yes the statutory equality body should have a role in developing clear and consistent guidance and a statutory Code of Practice but more discussion about the proper resourcing of this body is needed. 


Q27
Do you agree that we should have a power to continue the operation of the current provision beyond 2015, if this is still necessary and proportionate?
	x FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 



No
Please explain why:  

	     


Q28
Do you agree that we should widen the scope of voluntary positive measures for political parties to target the selection of candidates beyond gender?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain:  

	This should be further discussed and consulted to explore appropriate measures.  


Chapter 5: Public Sector Equality Duties

Q29  
Do you agree that the race, disability and gender duties should be replaced by a single duty on public authorities to promote race, disability and gender equality?
	 FORMCHECKBOX 



 Yes

	 FORMCHECKBOX 
x


No
Please state your reasons:  

	      A single duty needs to be extended to all 6 equality “strands”.

UKRc would like too see the existing equality duties should be:

(i) be harmonised up to reflect the best aspects from the current race, disability and gender duties

(ii) be extended to cover all 6 equality strands

UKRC considers that the emphasis should be on the benefit to the protected groups rather than costs to the public authority. Legislation has been improved by definitions like ‘institutional racism’. Good equality practice in organisations and businesses in the UKRC’s experience also depend on the mainstreaming of equalities with frameworks which ensure that equality is part of the business, performance managed and not a “tick box approach” or process only focus. Businesses and organisations need to create a comprehensive policy framework to tackle discrimination and promote equality and this could be enhanced by comprehensive legislation, which levels up and learns the lessons of the implementation of previous duties.  




Q30
Do you agree that it would be helpful to provide a clear statement of the purpose of a single public sector duty which public authorities should use as a foundation for taking action to promote equality and good relations?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please state your reasons:  

	      Please state your reasons:  
A clear statement of the purpose for a single public sector duty is fundamental, and should be a condition for any public body.



Q31
Do you agree with the four areas set out in the proposed statement of purpose?

	x FORMCHECKBOX 



NO

	No  The UKRC considers this question mission critical and suggests more consultation on this specific matter.  For instance, while the 4 dimensions are helpful they conflate issues (different needs, shared values) and may not capture or adequately address issues of (gender) based harassment, abuse and violence (within the second dimension) (5.29)

See also the response to q36


	 FORMCHECKBOX 




If not, please give your reasons and any alternative suggestions.

	The UKRC will participate in further discussion and comment further in future.


Q32
Do you think that the proposed statement of purpose adequately captures the need for work to build good relations and promote positive attitudes within and between groups and underpins efforts to build integration and cohesion?  
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
If not, please give your reasons and any alternative suggestions:  

	As drafted the statement of purpose could technically address issues like homophobia and discrimination against lesbians and gay men but only if the single equality act covered that strand and if government and other agencies provided leadership. 


Q33
Do you agree that a single public sector equality duty should require public authorities to identify priority race, disability and gender equality objectives and take proportionate action towards their achievement? 

	 FORMCHECKBOX 
x


Yes

	 FORMCHECKBOX 
x


No
If not, please give your reasons and any alternative suggestions:  

	     No because the act should require public authorities to identify priority objectives across the 6  strands or protected groups and take proportionate action towards their achievement.

However, that aside, UKRC believes that public authorities should seek to identify priority objectives with a view to taking action, based on sound policy and strategic frameworks for equalities, and on the basis of clear up to date evidence.  The best practice involves integrating equalities into mainstream business performance management processes.
We draw attention to the paper by Fredman and Spencer , on due regard.

They  “suggest this formulation is too weak, for two reasons:

It does not make sense to require the authority to do no more than pay due regard to the need to eliminate unlawful discrimination since, by definition, unlawful discrimination is unlawful. This is also true for equal pay for work of equal value, which is a statutory requirement. The authority therefore should be required to act, not only to have ‘due regard’ to the need to do so.

In relation to the promotion of equality, the authority has discharged its duty if it pays ‘due regard’, but decides to do nothing. The law specifies no end result. The courts would be unlikely to find a breach of the duty unless the authority had acted wholly unreasonably in the way it responded to considerations, or possibly if its response was disproportionate.”

UKRC would like to see the emphasis on tackling discrimination and promoting equality to be action based, goal oriented, progressive as well as necessary and proportionate.

The UKRC would agree with the description of proportionate as described in the SEB consultation paper (p89/90) as long as the proportionate action is evidence-based and delivers the equality outcome.   However we think close attention needs to be given to how this be monitored and enforced. A statutory requirement to report on the effectiveness of the arrangements would help.

The consultation paper refers to a "proportionate" approach to "real problems". We agree with this but it should not lead to a neglect of action where quantitative evidence is more difficult to obtain, for instance in the case of sexual orientation.



Q34
Do you agree that public authorities should be required to review their priority equality objectives at least every 3 years?
Yes

x FORMCHECKBOX 

	 FORMCHECKBOX 



No
If not please give your reasons and alternative suggestions

	     Progress towards equality needs to be monitored through review and revision.


Q35
Would it be helpful for strategic equality outcomes to be set by the appropriate national Government?
Yes

 FORMCHECKBOX 

	 FORMCHECKBOX 



No
If so, what would be an appropriate way of doing this?

	On balance no if these were limited and generic. The concern here would be to balance the advantages of a comprehensive higher level strategy with a flexible responsive approach relevant to the range of public bodies affected by the duty. In the hand of a less than proactive body, this could have the effect of encouraging them to limit their assessment of the full scope and real needs of their customers and service users from an anti discrimination perspective.


Q36
We would welcome views on the proposed new approach to supporting effective performance of a single public sector equality duty by requiring proportionate action towards the achievement of priority equality objectives, and on the four key principles we have identified. Do you prefer this approach, or an extension of the type of specific duties adopted so far in the race, disability and gender equality duties? Please give your reasons. 
	      UKRC suggests that this requires in depth consultation and consideration – any generic duties such as those in Fredman
 or those called principles (5.44) in the SEB consultation paper need to be thoroughly comprehensive.  At this point the proposals in 5.44 do not meet this requirement in several respects including a lack of reference to the role of equality impact assessments, while the useful suggestions in Fredman need developing in terms of standards and improvement framework. 

Thus it would also be helpful to take account of the Local Government Equality Standard and the new Equality Improvement Framework being devised by one of the originators, Stuart Speeden.  The new approach creates two levels of performance. One level is where public bodies are working in compliance with public sector duties and would be classed as an improving authority. The second level is where they are identified as an achieving authority - they can demonstrate a mature system for improvement and delivering real outcomes and change to address equality.   Achievement in either case is measured through an assessment process, which includes self-assessment, challenge and validation. 

It is important that the duty does not see ‘process’ as more important than equality outcomes. The legislation should be there to be used as a tool to address continuing inequality, improving over time.

The UKRC does not agree with any proposals which remove the useful features of the current duties, for instance, those referred to in 5.45 of the SEB consultation Paper which would remove a requirement to monitor employment in terms of racial groups.  


Q37
If you prefer an extension of the type of specific duties adopted so far in the race, disability and gender equality duties, which elements of the specific duties do you think should be retained for a single public sector equality duty and why?
	      The general duty should be retained, but be modified.  

UKRC believes that at this stage separate strand equality schemes will aid improvements in the equality of specific groups of people.  This would ensure a clearer approach to achieving better outcomes, with appropriate methods, summaries of achievements to date and priorities for action.  If there should only be requirement for one scheme then the separate strands should be clearly and distinctly identified within the documents. In the UKRC’s experience it is possible for different aspects of equality to become invisible or neglected unless there is an explicit requirement to consider these areas. Key processes are necessary to achieve equality outcomes (see previous q 36) – they include ensuring standards and assessing and scrutinising performance. It is important to ensure a balance of emphasis on effective process and outcome.  Sanctions it is suggested do aid progress.  It should not be sufficient to be seen to  have and follow a process.  

An integral part of good equalities practice for public authorities should be equality impact assessments. These can be done as part of needs assessments and combined with the results of consultations and monitoring exercises to create a comprehensive evidence base for action.  This process should be transparent and available for scrutiny.

Public authorities should be required to mainstream equalities across all their functions, budgets and reporting, where different areas need their own equality plan to ensure implementation.

Public authorities can take proactive steps to address discrimination and promote equality as reflected in their workforces.  These include comprehensive monitoring, appropriate target setting across the equality strands and within equality groups, methods of attracting women to sectors and jobs where they are under represented (for instance in SET).

The new duty could place additional requirements in relation to employment monitoring so that a thorough understanding of the employment profile is achieved and can be addressed to overcome barriers e.g. barriers to promotion for women.
UKRC believes the employment monitoring duty should be retained and extended.

The UKRC believes that the duty should be more specific about the required actions and outcomes for equal pay. For instance organisations should be required to publish on an annual basis the percentages of women and men by grade/salary scale and/or earning bands and disaggregated by full-time and part-time workers. Along with this, organisations should be required to publish a plan of action on how the organisation intends to address any differentials. 

. 

The UKRC believes this intention for public bodies to tackle pay inequality should be retained but extended to address pay inequality of each of the strands. 

The UKRC believes that more could be done to achieve equality outcomes through more progressive procurement policy. This would include encouragement to take action to achieve a diverse suppler base, which ensures market opportunities for diverse businesses and further action to ensure that public sector contractors adopt and put into practice appropriate and lawful employment practice in terms of equality.


Q38
Do you think that the proposed single public sector equality duty should apply to all public authorities?
Yes

x FORMCHECKBOX 

	 FORMCHECKBOX 



No
If not, please say how you think it should be targeted and give your reasons.

	     


Q39
Do you think that a single public sector duty should be extended to cover:

a) age 
Yes x FORMCHECKBOX 

No   FORMCHECKBOX 

a) sexual orientation; and/or 
Yes x FORMCHECKBOX 

No   FORMCHECKBOX 

b) religion or belief; 
Yes x FORMCHECKBOX 

No   FORMCHECKBOX 

Please state your reasons, including examples of the types of disadvantage you believe are experienced by people because of their age, sexual orientation or religion or belief which could be addressed effectively through such a duty.

	     


Q40
Might there be disadvantages in extending the duty to any of these groups?

Yes

 FORMCHECKBOX 

	x FORMCHECKBOX 



No
If so please give examples

	     


Q41
Over what timescale do you think a single public sector duty and any extensions to it should be implemented to ensure we have learned as much as possible from recently introduced duties on disability and gender?

	     Learning the lessons of recently introduced duties should not be used to delay the extension of the duties.


Q42
Do you think public authorities should be given the option to implement any new approach in advance of it becoming a legal requirement, enabling these authorities who have already taken an integrated approach to build on existing work?
Yes

x FORMCHECKBOX 

	 FORMCHECKBOX 



No
Please explain:

	     


Enforcements of Public Sector Duties

Q43
Do you think that there should be a single enforcement mechanism for the proposed single equality duty, enabling the commission for Equality and Human Rights to issue a compliance notice with or without an assessment, as appropriate in the circumstances, enforceable in the county court or Sheriff's court in Scotland?

Yes

 FORMCHECKBOX 

No

 FORMCHECKBOX 


If not, please give your reasons

	     Enforcement should be properly resourced.  


Public Service Inspectorate

Q44
What do you think should be the role of the public service inspectorates in assessing compliance with public sector equality duties?

	It would be appropriate to mainstream compliance but with the proviso of adequate expertise and a strengthened regime for effective equalities auditing. 


Q45
What issues would you like to see included in practical guidance on how public sector procurement can be used to achieve equality outcomes in the delivery of public services by the private sector, whilst ensuring that the guidance works well for business?

	See other responses relating to procurement. Procurement is of particular interest to the UKRC with respect to the Olympics and the training and employment of women in SET in relation to the games and the legacy. UKRC wishes to see opportunities for women maximised.


Chapter 6: Promoting good equality practice in the private sector

Q46
Do you think that an “Equality Standard” would be beneficial to businesses, employees and customers?

Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 


Please give reasons for your answers

	The UKRC works closely with many employers and organisations who represent or service them and agrees that ‘there is a clear business case for diversity’ and that ‘organisations with a diverse workforce are best placed to understand and respond to the needs of the widest customer base’ and are ‘drawing on the talents of all’. This is at the heart of its vision.

The UKRC would like to see the law ensure that the private sector uphold and promote equality.  Although we have supported a light touch approach on other occasions, we take this opportunity to suggest that something firmer is will help change the balance of men and women in SET more quickly. Our experience of providing advice and tools to employers demonstrates that while this a voluntary matter, not enough business and organisations are sufficiently proactive.  We would therefore support a robust and strongly promoted Equality Standard providing it was not at a lower level than existing private sector initiatives on equality and diversity. 


If yes, would you prefer an accredited or a non-accredited good practice and compliance tool?

Accredited x FORMCHECKBOX 

Non-accredited  FORMCHECKBOX 

Q47
We would welcome your suggestions for other ways in which good equality practice could be encouraged and embedded in the private sector

	The UKRC would like to see the introduction of further measures for equality in the private sector through a Single Equality Act. 

Equal Pay Reviews. An equal pay review involves comparing the pay of women and men doing equal work, investigating the causes of any gender pay gaps and eliminating any salary differences that cannot be satisfactorily explained objectively rather than on grounds of sex. 

To do this an employer needs to have accurate pay data on the differentials between men and women, and examine the reasons for these differentials.  This is not happening as the EOC has reported and many more employers in the private than public sector are failing to undertake pay reviews on a voluntary basis
. The pay review process helps to show whether employers are providing equal pay, what processes in an organisation contribute to pay inequality and how these might be tackled. ACAS (the Advisory, Conciliation and Arbitration Service) says that ‘In the private sector ACAS advisers report that employees are less likely to know the pay rates of their colleagues because of a general lack of transparency in pay scales’
.

We need more consultation about this and mandatory equal pay reviews as part of this process.

Workforce monitoring: Monitoring of workforce statistics has been seen as a key component of an effective equal opportunities policy for many years. This is reflected in the statutory Codes of Practice. The UKRC believes this basic good practice in human resources and to enable good practice on equal opportunities.

The SEB consultation Paper rejects a statutory requirement on private sector employers to monitor and report on their equality practices, and is not consulting on the issue.  The UKRC believes that monitoring and reporting would greatly assist in providing a clear picture of private sector workforces.
  The UKRC believes that equality monitoring and reporting would be important tools towards making workforces more representative, addressing the under-representation of sectors of the population in senior jobs, SET professions, and sectors, and tackling inequality in pay and employment.

Private Sector Equality Duty: The aim would be to create a proactive approach to equality: similar to the public sector duties, specific to the private sector.  Large private sector employers could be required to take steps to eliminate discrimination and to achieve the progressive realisation of equality. It could allow employers to assess what steps were necessary and proportionate to take steps towards equality. This could involve undertaking equality reviews at intervals to be determined and to publish the results; to take action to address any evidence of significant under-representation of any group in any occupation or level within the undertaking; to consult with members of the designated equality groups and employees in developing action plans triggered by equality reviews. Provisions could protect against undue hardship to the employer’s undertaking, or an employer having to promote a person who would not be qualified for the job.

The Companies Act 2006: The DLR SEB consultation paper refers to the Companies Act, which provided for improved company reporting and transparency, including information on social/community issues.  This Act gives the government power to strengthen reporting requirements through regulation. For example, companies could include information specifically on equality in the company’s employment policies and the categories of companies required to prepare a business review could be extended.

Positive action:  The UKRC would like to see clearer measures and therefore encouragement of employers to take positive action steps to achieve a better representation (through recruitment and progression) of women in SET employment and address discrimination in that sector.  This could be included in a single equalities act. The UKRC points out that the scope for positive measures was enhanced by the 2002 revision to the EC Treaty. The Single Equality Act needs to be clearer about positive action and incentivise it. The UKRC would welcome involvement in further consultation about this.

Procurement: The issue of public sector procurement is covered above in Chapter 5. The Single Equality Act should ensure private bodies contracting with the public sector are clearly required to conform to public sector equality duties. 

International comparisons: UKRC draws the DLR’s attention to some other countries’ legislation on equality. 

 Since 1 January 2004, the boards of all state owned Norwegian companies have been obliged to have a minimum 40 per cent representation of each gender and the same requirement came into force for public limited companies on 1 January 2006, stating that companies not complying will, conditional upon the issuing of several warnings, be dissolved. 

Under legislation agreed in Spain in March this year companies with more than 250 employees will have to negotiate equality plans covering recruitment, promotion and training, with the aim of eliminating gender discrimination. 

Canada’s Employment Equity Act requires that employers in the public and private sector identify and eliminate employment barriers and make ‘such reasonable accommodation as will ensure persons in designated groups achieve a degree of representation in each occupational group’. 

South Africa’s Employment Equity Act imposes equality duties on public and private sector employers. 

The Northern Ireland Fair Employment and Treatment Order 1988 imposes statutory obligations on both private and public sector employers, allowing for broad affirmative action measures and requiring equality auditing. 

In the United States, federal law requires that all employers with 100 or more employees, are obliged to collect and report data annually about the racial, ethnic, and gender composition of their workforces. There are further requirements within City and State law.

Enforcement:   The UKRC believes that effective legislation in the private sector will require enforcement through appropriate sanctions.  




Chapter 7: Effective dispute resolution 

The UKRC is not commenting on this area at this stage.
Promoting Early Resolution of Disputes

Q48
Can you suggest ways in which Alternative Dispute Resolution could be used more effectively or widely to resolve discrimination disputes in the field of goods, facilities, services, premises and the exercise of public functions? 
	     


Q49
Can you suggest ways in which the role of Ombudsmen might be used more effectively to resolve discrimination disputes? 
	     


Improving the handling of Discrimination Cases in the Courts

Q50
Do you have any views on our proposals for enhancing discrimination expertise in the county and sheriff courts?  
	     


Disability Discrimination Education Cases in Scotland

Q51
Do you think that the powers of the Additional Support Needs Tribunals for Scotland should be extended to include consideration of disability discrimination cases in education?  
	     


Multiple Discrimination

Q52
Can you provide us with evidence illustrating any difficulties of gaining legal redress in cases of multiple discrimination? 
	     


Q53
Are there particular issues you would want to see addressed in relation to multiple discrimination claims? 
	     


Part 3 – Modernising the law

Chapter 8: The grounds of discrimination

Disability

Q54
Do you have any comments on whether we should remove the list of ‘capacities’ from the definition of disability? 

	 FORMCHECKBOX 



Yes 

	 FORMCHECKBOX 



No
Please provide:

	


Q55
Do you have any comments on our approach to addressing the needs of parents and carers?

Yes
x FORMCHECKBOX 

No
 FORMCHECKBOX 

Please provide:

	      Yes, 

At present carers have no right as such against discrimination on the basis of their caring status. This could be addressed by the inclusion of a non-discrimination right for carers in the Single Equality Act. 

All employers – private and public sector – should be required to consider the needs of carers, for example through a requirement to make ‘reasonable adjustments’. Carers can be themselves forced out of employment due to inflexible conditions, suffer economically, can suffer discrimination by association, may end up socially isolated and experiencing physical and mental illness.. 

The majority of carers are in employment (2.5 million people in England and Wales juggle work and caring; 1.5 million of them work full time) but Age Concern has reported that carers in their fifties, especially women, were ‘penalised financially for taking time out to care for sick, older and disabled partners, relatives and friends’
. One in five carers reported having to leave a job or being unable to take up employment because of caring responsibilities
.

The question of undue burden on employers and service providers needs further consultation and quantification. It is estimated that that carers save the UK £57 billion per year
 and this needs to be taken into account .
We do not believe carers should have to use a range of legislation like the SDA or Gender Equality Duty, which do not address the full extent of the problem or kinds of carers. For instance, in 2005 61 per cent of all carers in the UK were looking after a relative outside their own home, while 16 per cent cared for a partner and 10 per cent of carers look after a friend or neighbour
, and 42% of carers are men.

The right of some employed carers to request flexible working (8.13) through the application to carers, in 2007, of the Employment Act 2002 constitutes progress. But a broader definition of ‘carer’ is needed and these rights need to apply to the entire group of carers. Currently the right to request flexible working does not apply to people who care for friends and neighbours, who are not partners or relatives, or do not live at the same address. 

Carers need to have the right to request flexible working but they also need a less rigid variation of working hours, in order to respond to emergencies and appointments etc for example. This kind of flexibility would help businesses and other employers retain staff.

Other matters which require more attention are:

Right to assessment

Pension protection with respect to all carers

Respite care

A review of the carers strategy

A non-discrimination right for carers is needed to provide all carers with the legal protection they need and to allow action to be taken when their rights are breached, to protect their position in employment and as service users and to underpin the range of benefit and partial rights introduced in recent years. 




Married Persons and Civil Partners

Q56
Do you consider that the protection for married persons and civil partners is still needed in the absence of a "marriage bar" in employment?

Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 

Please give your reasons for supporting/opposing its removal?

	      The UKRC believes that it would be useful to clarify the law to prohibit any discrimination at all on the basis of marriage or civil partnership status. As the SEB consultation Paper says, the SDA provision does not cover unmarried partners or single people, so it is not unlawful to discriminate in favour of married people or civil partners. In any case discrimination against married partners and against civil partners may need to be treated separately as they arise from different causes. 




Genetic Predisposition
Q57
Do you agree that there is no current justification for legislating to prohibit genetic predisposition discrimination? 

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	     


Chapter 9: Age discrimination  the ukrc is not commenting on this chapter at this stage

Q58
What instances of unfair age discrimination outside the workplace against people of any age, are you aware of?

Please give details of any examples below:

	     


Q59
Is legislation the most appropriate and proportionate way of tackling harmful age discrimination?

Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 

What would be the likely costs of legislation?

	     


Q60
Do you have any views on how, if we decide to legislate, we can target the legislation to avoid unintended consequences and disproportionate burdens on both public and private sectors?

Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 

Please give details below:

	     


Q61
Do you have any comments on any of the issues which would arise with a legislative approach to tackling age discrimination?

Yes
 FORMCHECKBOX 

No
 FORMCHECKBOX 

Please provide:

	     


Chapter 10: Gender reassignment

The UKRC is not commenting on this area at this stage.
Q62
Do you agree that we should prohibit discrimination on the grounds of gender reassignment in the exercise of public functions? 

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
What are your reasons for supporting/opposing this?

	     


Q63 
Do you agree that it is unnecessary to include school pupils and education in any extension to protect on the grounds of gender reassignment?

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
What are your reasons for supporting/opposing this?

	     


Q64
Are there any circumstances in which you consider that it is necessary for organised religions to treat people differently on grounds of gender reassignment?

	
	Yes
	 FORMCHECKBOX 



	 FORMCHECKBOX 




No

























Please explain what they are:

	     


Q65
Do you agree that we should retain the existing definition of gender reassignment? 

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	     


Chapter 11: Pregnancy and maternity

Q66
Do you agree that we should make less favourable treatment of a woman on grounds of pregnancy and maternity unlawful in the exercise of public functions? 

	x FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
What are your reasons for supporting/opposing this?

	     


Q67
Do you agree that it is neither necessary nor appropriate to extend protection on grounds of pregnancy and maternity to school pupils and education in schools?

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	      UKRC agrees that less favourable treatment of a woman on grounds of pregnancy and maternity should be made unlawful in the exercise of public functions, but does not agree that protection on grounds of pregnancy or maternity should not be extended to school pupils and education in schools. It should not mean that girls are treated differently solely because of their pregnancy. Protection under the law would ensure that that pregnancy cannot be used as ‘a reason for exclusion from school’ and that health and safety is not used as a reason ‘for preventing attendance at school’ rather than relying on guidance only.


Chapter 12: Private clubs and associations

The UKRC is not commenting on this area at this stage.

Q68
Do you agree that it is a positive benefit to have clubs which are set up for the purpose of offering the benefits of membership to a particular group, including single sex clubs catering for particular religions or beliefs or age ranges, along with those currently permitted under race, disability and sexual orientation law?

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
	     


Q69
Do you agree with the proposal to make it unlawful for private clubs with 25 or more members (other than single sex clubs or those set up for members who are a particular religion or belief) to discriminate on grounds of sex and religion or belief?  

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
If you do not, please explain why:  

	     


Q70
Do you agree that private clubs with 25 or members should not be permitted to discriminate against guests on the grounds of sex, race, sexual orientation and religion or belief, as is already the case on the grounds of disability?

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please explain:

	     


Q71
Do you think that the law should address unjustified age discrimination by private clubs with 25 or more members (other than those set up to cater for a particular age range) if age discrimination is made unlawful in the provision of goods, facilities and services? 

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
If you do not, please explain why:  

	     


Chapter 13 – Improving access to and use of premises for disabled people

The UKRC is not commenting on this area at this stage.

Q72
Do you agree with our proposal for requiring disability-related alterations to the common parts of let residential premises? 

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	     


Chapter 14: Harassment  The UKRC is not commenting on this chapter at this stage

Q73
Can you provide examples of harassment you think is occurring or could occur on grounds of religion or belief, sexual orientation, age or disability, which would fall outside the existing protections in discrimination and other law?

Please list examples below:

	     


Q74
Do you think that express statutory protection against harassment on grounds of:

· religion or belief;

· sexual orientation;

· age; and

· disability

should or should not be provided in any of the following:

(a)
the provision of goods, facilities and services?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why.

	


(b) 
education in schools?

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why.

	


(c) 
the management or disposal of premises?

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why.

	


(d) 
the exercise of public functions?
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why.

	


Q75
Were statutory protection against harassment to be extended to one or more of the above grounds in one or more of the above areas, do you think that specific exceptions would be desirable?  

	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
If yes, please say why and the types of exceptions, if any, you would like to see in the legislation:

	


Q76
Do you think that harassment on grounds of religion or belief should be treated differently from the other protected grounds and that a different definition of harassment would be appropriate in this case? 

	 FORMCHECKBOX 



Yes
	 FORMCHECKBOX 



No
If so, please state your reasons why:

	     


Q77
Do you think there is a valid distinction to be made between harassment in an “open” and in a “closed” environment and that the approach to its prohibition should be differentiated accordingly?  
	 FORMCHECKBOX 



Yes

	 FORMCHECKBOX 



No
Please say why:

	     


Q78
Do you have any evidence of harassment by third parties in the workplace in relation to protected grounds other than sex? If so do you consider that it should be dealt with in a similar way?

	x FORMCHECKBOX 



Yes
	 FORMCHECKBOX 



No
If so, please state your reasons why:

	     


Annex B – Implementing the Gender Directive  the ukrc is not commenting on this area at this stage

Q79
Do you agree with the proposals in Table 1

	 FORMCHECKBOX 



Yes 

	 FORMCHECKBOX 



No
If not, please give details of those you disagree with and your reasons for doing so. 
	     


Q80
Do you have any comments on the likely impact of the Gender Directive’s insurance provisions on providers and/or customers of insurance and related financial products? 



Yes
 FORMCHECKBOX 


No
 FORMCHECKBOX 


Please provide:

	     


Q81
Should the ban on differences due to maternity or pregnancy costs be implemented in December 2007 or deferred until December 2009?


December 2007
 FORMCHECKBOX 


December 2009
 FORMCHECKBOX 


Please explain

	     


Q82
Do you think ‘maternity’ should be defined for the purposes of the Sex Discrimination Act provisions covering goods, facilities or services and premises?
	 FORMCHECKBOX 



Yes 

	 FORMCHECKBOX 



No

Please explain how:

	     


Costs and Benefits
Q83
Please let us have your views on the estimate of costs and benefits summarised in the Initial Regulatory Impact Assessment.  

	     


Equality Impact Assessment

Q84
Please let us have your views on the Equality Impact Assessment.

	     


Other Comments

Q85
Do you have any other comments about the consultation documents or the consultation exercise itself?

	     Very extensive area to comment on in one consultation.




Thank you for completing this response form.
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