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Police Superintendents’ Association

of England and Wales


Kate Hepher
Discrimination Law Review Team

Women and Equality Unit
Department for Communities and Local Government 
Ashdown House
123 Victoria Street

London

SW1E 6DE
10  August 2007 

Dear Kate Hepher,
Discrimination Law Review: A Framework for Fairness. Consultation on the Government’s Proposals for a Single Equality Bill for Great Britain

The Police Superintendents Association of England and Wales (PSAEW) represents the interests of more than 1,600 Superintendents and Chief Superintendents in all of the 43 Home Office police forces across England and Wales, the British Transport Police and the Civil Nuclear Constabulary.

Our broad objectives as a staff association are to:

 

· lead and develop the Police Service to improve the quality of our service delivery to local communities. 

· influence practice, policy, and decision making at Chief Officer and Government level
· provide appropriate support and advice to members regarding conditions of service 

We broadly welcome the government’s proposals to develop a Single Equality Bill to simplify the current discrimination laws. We believe that the current laws are confusing for both managers to implement and for officers to access.  
The recent extensions to the legislation to cover new equality groups have resulted in more confusion and the resulting plethora of Acts, Regulations and Orders do not provide a baseline of equality nor a clear gateway to equality of opportunity for all. We also note that several of the proposals are outstanding requirements to ensure compliance with existing EU Directives and that it is intended to enact these before embarking on simplifying the legislation. 

However, we consider that  the government’s proposals represent a missed opportunity to provide a new impetus for the discrimination laws.  We consider that several of the proposals represent a derogation in the current protection from discrimination enjoyed by people from the protected groups; that some proposals will actually make the situation worse by promoting a culture of positive discrimination backed up by customer preference; and the proposals will do nothing to address the intractable areas of discrimination, such as the gender pay gap.  

We consider that a number of the proposals are untried and untested, and yet are presented as a panacea to address inequality. We believe that many people, inexperienced in the law and its workings, may be convinced by the Green Paper’s rhetoric that these proposals will be effective.  We therefore consider that it is important that the Green Paper be turned into a Draft Bill to ensure informed public debate and proper parliamentary scrutiny on all the proposals.

We have responded to the consultation only in respect of issues that would affect the Police Service:

1. Promoting Compliance

· We agree with the proposals to introduce 

· a single definition of disability discrimination;

· the same definition of indirect discrimination in all strands;

· the same test of justification for all existing indirect discrimination provisions, for direct age discrimination, and in disability discrimination;

· a single threshold for the point at which the duty to make reasonable adjustments for disabled people is triggered; and
· the same approach to victimisation in discrimination law and employment law.
· We agree with the proposal to harmonise the definition of indirect discrimination, however, we consider that harmonisation should include the words “appropriate and necessary” as set out in the EU Directives. We consider that the word “proportionate” is confusing to people outside the legal profession and that the text of a Single Equality Act should be understandable and make the law accessible to a wide lay audience. 

We further note that the European Commission has recently issued a reasoned opinion stating that the government has failed to properly implement the EC Race Equality Directive’s definition of indirect discrimination because the words “objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary” have not been transposed into our legislation. We urge the government to adopt the EU wording as soon as possible.

· We consider that the proposed approach to discrimination on the basis of gender reassignment will unnecessarily complicate the law and reduce the protection from discrimination for transgender people. We note that Chapter 10 of the DLR identifies that there are around 5000 transsexual people in the UK. This represents fewer that 0.01% of the population. We believe the government’s approach to transgender discrimination is disproportionate and that there should be no distinction between the protection afforded to people on the basis of gender or transgender. This is in line with the ECJ decision in P v S and Cornwall County Council and would mean a much simpler and clearer approach to transgender issues for Police Forces in employment matters and the provision of services.

· We consider that it is confusing and limiting to have three strands of discrimination (race, religion or belief and sexual orientation) where discrimination is unlawful in respect of perception and association, and to have three strands (sex, disability and age) where such discrimination is lawful. Such a distinction creates a hierarchy of discrimination and a culture where some forms of discrimination are acceptable. We believe rationalisation between the different strands would be helpful to employers and individuals and would ensure proper legal protection for carers. We note the impending decision in the case of Coleman v Attridge Law, where the ECJ will decide whether Ms Coleman was the subject of unlawful discrimination on the ground of her son’s disability under EU law. We hope that the government will reconsider this limitation thereafter.

· We agree with the proposals to introduce a genuine occupational requirement test for all the grounds of discrimination, (with the exception of disability);
However, it should be made clear in the Act that the principle of non-discrimination in selection for employment is paramount, and that any derogation from this principle is to be used in very restricted circumstances. We believe that this is an area where the distinction between the words “proportionate” and ”appropriate and necessary” is required. In the Police Service, Chief Officers have speculated about using the current GOQ/GOR provisions in areas where they would merely like to employ more officers from minority groups rather than where it is appropriate and necessary to do so. 

· We do not agree with the proposal to introduce a genuine service requirement test to allow service providers to discriminate on particular grounds where this is legitimate and proportionate;
We consider this would widen the exemption to discrimination beyond what is necessary or appropriate. We further consider that such a widening is not necessary, and would inevitably lead to a situation where “customer preference” was considered to be a reason to discriminate. The example used at 1.73 to justify this proposal is already arguably lawful, so long as the service provider provides access to equivalent services for each sex. 
The DLR already identifies that this approach would be contrary to the EU Race Directive and to the operation of the Age Regulations. In Chapter 2 the proposal is restricted to the public sector. We believe that it could impact negatively on sexual orientation equality if some religious groups were to seek to use the exemption to limit their service provision to heterosexual people.  We would therefore question how such a proposal, limited to only a number of strands, in the public sector only, would improve the effectiveness of the law or aid simplification. We believe it would add to confusion and result in increased litigation.

· We agree that the CEHR should issue a statutory Code of Practice on the use of GORs

2. Goods, Facilities and Services and Public Functions

We agree with the proposal to adopt a harmonised approach to the way the law treats public functions and goods, facilities and services provisions across all protected grounds, subject to our comments in other parts of this response.

3. Equal Pay

The current equal pay legislation in the UK is impenetrable to employers, individuals and trade unions/staff associations alike. Current case law inhibits all but the brave, the foolish or the extremely wealthy no-win no-fee solicitor from using the Equal Pay Act 1970. In the Police Service only one case (Manley and Blackburn v West Midlands Police Service ET 2006; being appealed November 2007) has ever been taken under the Act, despite an equal pay review undertaken by the Police Negotiating Board in 2005 showing a gender pay gap for Federated ranks of 7.5% on basic pay; 52% on Competency Related Threshold Payments; 30% on Special Priority Payments and 35% on overtime payments.

We consider that the equal pay legislation needs a radical overhaul to provide real access to the law. We consider that the current proposals would do little to simplify the law and appears to shy away from promoting use of the law when increased use would result in legal certainty.

· We agree that equal pay should come within a Single Equality Act. The experience of discrimination in pay is not always limited to sex, but can also be the consequence of race or another protected ground.

The gender equality duty established a requirement to identify and address pay inequality, but it is absurd that the duty is expressed differently in England, Wales and Scotland, and disappointing that the DLR does not suggest harmonisation. 
· We consider that the equal pay laws could be made simpler and less prescriptive, by for example:
· Requiring the CEHR to issue clear statutory guidance, with examples, of potentially lawful and unlawful practices;
· Using the principle of hypothetical comparators established in other discrimination claims to cover equal pay claims.

· Covering both contractual and non-contractual grounds of discrimination under one Single Equality Act to simplify the process of bringing a claim for discrimination where both elements are included

4. Balancing Measures

We note the government’s wish stated at 4.11 that “public institutions such as the Police … are representative of the communities they serve”. We agree in principle with this statement but note that the drive for exact representation with the local communities has resulted in the Police Service unlawfully discriminating against white male applicants at the point of selection (Gloucestershire and Avon & Somerset Constabularies). The slavish adherence to numerical proportionate representation means that the Service has become obsessed with trying to hit the targets, and as a consequence, missed the point.

There is no stated definition of what “representation” means in this context and we are concerned that the pursuit of this mythical ideal will inevitably lead to “stratified recruitment” of people based on their race, sex, religion, sexual orientation etc. We believe that exact representation is neither possible nor desirable; for example, the physical demands of policing mean that fewer women or disabled people than are present in the general population will be recruited; and while people prefer not to state their sexual orientation we are unlikely to know whether we reflect the LGB communities.  

We believe the Police Service should remove unjustifiable barriers to recruitment and retention of people from all minority groups and select the best people from all backgrounds to be Police Officers, serving all communities. We further believe that the best way to encourage more people from minority groups to join and stay in the Police Service is for Forces to use positive action within the current provisions of the law. 

We note the government’s proposals to extend the positive action provisions of the legislation to the widest extent of EU law, however we believe that the proposals as set out in the consultation document  are confusing and lack consistency. 

At 4.35 the document states that “the ECJ has held that it is not contrary to EC law for equally-qualified women to be given preference for promotion where there are fewer

women than men in the relevant post, so long as there is no automatic and unconditional preference or fixed rule”. At 4.44 this legal position is misinterpreted to gain support for the proposition that a change in the law “might allow, for example, the fast-tracking through initial training of under represented groups from an equally qualified pool. This would still not be possible. The ECJ’s decision in the case referred to, that of Abrahamsson and Anderson v Fogelqvist C-407/98, actually said that the selection method used by the University of Goteborg to appoint a Professor of Hydrospheric Sciences was unlawful because “ultimately it was based merely on the fact of belonging to the under represented sex, and candidates were not subjected to an objective assessment taking account of the personal situations of all the candidates”. 
We are also concerned that no reference is made to the potential for a backlash from members of other groups in circumstances where positive discrimination (such as that suggested) advantages members of one group. We note that all cases taken to the ECJ to test the positive action provisions under Article 2(1) and (4) of Council Directive 76/207/EEC and Article 141(4) EC (as it then was) were taken by disadvantaged men. We also note that positive action is often unwanted and unused by members of under represented groups who wish to succeed on their own merits. 

· We support the adoption of provisions for wider balancing measures so long as: 

· They follow the strict requirements of EU law

· Selection for appointment is on merit, and 

· There is a clear definition of how “representation” is to be assessed
We consider that where the current positive action provisions of the law are used properly, they work. There are no examples in the police service where positive action has not had a positive impact. We note that the EOC and CRE have produced clear practical guidance on positive action, but this has not been acted upon within the Police Service in any significant way. 
· We agree with the proposal to give the CEHR a role in issuing statutory Codes of Practice in this area, but not in approving positive action programmes.
5. Public Sector Equality Duties
We broadly welcome the proposals to reduce the administrative burden of the public sector duties. However, we do not believe that it would be helpful to reduce the duty to a level that is meaningless or replace the duty with another overly bureaucratic process such as the Local Government Equality Standard. 

· We consider that the race, disability and gender equality duties should be replaced with a single duty on public authorities to promote equality in all six strands;
· We do not believe that it would be helpful to drop the requirement to monitor the employment experience of people from the protected groups. We consider that the requirement to monitor race equality has been the only way that Police Forces have identified, recognised and addressed less favourable treatment of minority groups. 
We recognise that when ethnicity monitoring forms were first included with application forms, there were sensitivities and suspicion that the information would be used to discriminate. However we believe that these concerns have largely disappeared and there is now widespread acceptance of the usefulness of monitoring. We believe that monitoring has contributed to culture change and that the requirement to monitor should be extended to all protected groups.
· We consider that the imposition of race equality targets for the Police Service has been counter productive and driven unlawful discrimination in some Forces. If the government were to set strategic equality outcomes they should be realistic high level objectives set in conjunction with the Service;
· We recognise that any public sector duty needs to be assessed in order to assure compliance, and that it would be attractive to require the public services inspectorates to assess compliance. However we would question whether HMIC currently has the expertise to properly evaluate a public sector duty to promote equality on all strands. We believe that HMIC would require support and guidance, in the form of a statutory Code of Practice from the CEHR, in order to undertake such a role.

. 
6. Promoting Good Equality Practice in the Private Sector
No comments

7. Effective Dispute Resolution

The PSAEW is in a unique position to comment upon the effectiveness of dispute resolution in the workplace. As Officers of the Crown, police officers are not subject to the Dispute Resolution Regulations 2002, so still operate within a 3 month time limit regime. As well, the Police Service carries the accolade of having made precedent case law in a significant number of equality issues; including for example:
· Vento v West Yorkshire Police (levels of compensation)

· Khan v West Yorkshire Police  (previously victimisation precedent)

· Liversidge v Metropolitan Police (harassment precedent required law change to alter)

· Dattani v West Mercia Police (inferences from questionnaires)

· Graham v Bedfordshire Police (marriage discrimination)

There is much that could be learnt about effective dispute resolution from the experience of the Police Service. 
The PSAEW is particularly interested to note the DLR proposes the adoption of the Gibbons Review recommendations which include a recommendation to:
· Challenge all employers and employee organisations to commit to implementing and promoting early dispute resolution; e.g. through greater use of in-house mediation, early neutral evaluation and provisions in contracts of employment.

In 2004 the PSAEW was part of a Police Service stakeholder group which produced a Toolkit for the Police Service, called Learning the Lessons from Employment Tribunals. It was launched by the then Police Minister Hazel Blears in May that year. It made 10 recommendations to the Service for early and effective dispute resolution, all of which were endorsed by the CRE in their final report into the Police Service in March 2005.  

We can report that this Toolkit has been ignored by the Service despite being endorsed – at its launch – by the Home Office, the APA, ACPO, the PSAEW, the Police Federation and national Police Support Groups – the GPA, NBPA and BAWP. It remains on the Home Office website (http://police.homeoffice.gov.uk/news-and-publications/publication/human-resources/) but has not been promoted or updated. The Police Service has continued to make caselaw and will continue to do so until there is proper statutory Guidance with penalties for employers and applicants who fail to follow the Guidance.
Although we note that Gibbons also recommends the repeal of the Dispute Resolution Regulations, which do not apply in the Police Service, we continue to believe that the principle cause of litigation in the Police Service is the requirement for officers to put their ET application in within 3 months of the date of the alleged discriminatory act. This does not allow time for meaningful resolution of a grievance. 

Previously Employment Tribunals could stay cases for a reasonable timescale until internal grievance procedure were exhausted. Government imposed time limits and targets for ACAS and Employment Tribunals have made this impossible, and we believe this facility could be reintroduced to good effect. In addition, good practice could be taken from the system operated in the Armed Services where an extended time limit of 6 months has demonstrably allowed officers to deal with complaints and reduce applications to ET.

We are disappointed that neither the DLR nor the Gibbons Review has considered regulating the role of discrimination trade union/staff association representatives in the resolution process in the same way as Health and Safety representatives are regulated. This was one of the recommendations in the Learning the Lessons from Employment Tribunals Toolkit. Often a dispassionate representative can obtain a satisfactory resolution by negotiation. Instead we are disappointed that the government is considering introducing a further tier of complexity outside the employment relationship by recommending the use of an Ombudsman to resolve workplace disputes. We do not consider that this approach would be either desirable or workable. 
We are also concerned that the DLR does not mention whether it proposes to keep or repeal the existing Commission’s powers to take action in their own right on matters such as pressure or instructions to discriminate, the operation of discriminatory practices, the placing of discriminatory advertisements etc.
8. Grounds of Discrimination 
As the DLR indicates the UK has been in the forefront of discrimination law and practice since the 1970s. We are therefore disappointed that the government appears no longer to be taking the lead on developing the grounds of discrimination with these proposals.
· We agree that the current definition of disability should be simplified. However, we believe that most public sector bodies, including all Police Forces in England and Wales, have already adopted the broader “social model” definition of disability in their Disability Equality Schemes, as recommended by the DRC. This definition is broader than the limited extension proposed by the DLR to simply remove the list of “capabilities” from the DWP statutory Guidance, and will inevitably lead to confusion as to what standard Forces are expected to implement in their working practices and arrangements.
· We have serious concerns about the government’s proposal to continue to provide protections for people on grounds of their family status through employment rights legislation and specific legislation on carers. We believe this is a missed opportunity to introduce proper evolving protection from discrimination on the grounds of family status as required under the EU legislation. In most cases, legislation produced in this way has been limited to employees, so not directly available to police officers. Further, the government’s piece meal approach to “rights” to request flexible working in some limited circumstances through a restrictive procedure without any statutory redress for refusal, is a much lesser right than that afforded to women under the indirect discrimination provisions of the sex discrimination legislation. This has not provided men with proper statutory access to family friendly working rights. Men have different caring needs than women, such as needing time off for access to children living with their mother, which they have no statutory right to obtain. It would be simpler, fairer and clearer for the indirect discrimination provisions of the Single Equality Act to cover grounds of family status.    
· We agree that the specific protection for married people and civil partners is not needed. We note the government’s emphasis on the impracticality of the EAT marriage discrimination case of Graham v Bedfordshire Police in support of the removal of the protection. We would also draw attention to the more recent EAT sex discrimination case of Falkener v Hampshire Police where the Force practice of not allowing officers in a relationship to work together was deemed to be justifiable indirect sex discrimination against women. This is a more sensible decision that will allow Forces to adopt a pragmatic approach to this issue. 
9. Age Discrimination beyond the Workplace

No comments 

10. Gender Reassignment 
We consider that protection from discrimination in the supply of goods, facilities, services and premises and the exercise of public functions should be clearly unlawful on grounds of gender reassignment. 
11. Pregnancy and Maternity
We consider that protection from discrimination in the supply of goods, facilities, services and premises and the exercise of public functions should be clearly unlawful on grounds of pregnancy and maternity.

12. Private Clubs

No comment 

13. Improving access for disabled people

No comment

14. Harassment

We consider that the current legislative framework covering harassment is unnecessarily confusing and limited. It also fails to meet the current requirements of EU law and we welcome the government’s proposal to regularise the laws.
Annex A: Simplifying Exemptions

We do not agree that the exemption in relation to the Police listed in Table 1 in Annex A of the consultation document, should be retained. The exemption under s17(2) of the SDA allows discrimination in relation to differences in uniform. This is not necessary to allow differences between male and female dress. Many employers provide sex specific clothing appropriate for each gender, and the Police Service is no different. This exemption has been cited by Forces in the past to justify different standards of uniform for men and women, for example women’s hats with lesser protection than men’s helmets. 
· We therefore consider that s17(2) of the SDA should be repealed. 

We agree that the exception in relation to height of Police Officers listed in Table 2 of the consultation document should be repealed. Police Regulations no longer specify a height requirement for recruits and this section is redundant. 

· We therefore consider that s17(2)(a) of the SDA should also be repealed
We note that the document neither proposes to keep nor repeal s49 of the SDA which permits trade unions, staff associations and other similar elective bodies to reserve seats for members of the underrepresented sex on their executive bodies. The PSAEW uses s49 of the SDA to reserve such a seat for a woman on its National Executive Committee. We would wish to retain such a facility and further, would wish to extend the provision to reserve seats for members of other minority groups.

· We consider that s49 of the SDA should be retained and similar provisions incorporated into the other discrimination strands.

Annex B: Implementing the EU Gender Directive
We have commented in the body of this letter on several of the proposals in Annex B. On these we have no further comments.

In respect of the proposal on defining “maternity” for the purposes of the Sex Discrimination Act we note that the government’s options for definitions do not include the definition contained in the Health and Safety legislation covering new and expectant mothers: i.e. “women who are pregnant, have given birth within the previous six months, or are breastfeeding”. We consider that defining maternity differently in several pieces of legislation would be unhelpful to organisations and new and expectant mothers.
If you require any further clarification on any of the matters raised, please do not hesitate to contact me.

Yours sincerely,

Mike Roe

Chief Superintendent

Diversity Business Area Lead

Police Superintendents Association of England and Wales

67A Reading Road, Pangbourne, Berkshire, RG8 7JD

tel: 0118 984 4005  fax: 0118 984 5642  e-mail: enquiries@policesupers.com
www.policesupers.com
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