B&Q’s Response to the Discrimination Law Review – A Framework for a Fairer Future: Proposals for a Single Equality Bill for Great Britain

1.1 B&Q is the UK's leading DIY and garden centre retailer, offering over 45,000 home improvement and garden products to its customers as well as employing over 39,000 people. We consider ourselves to be an enviable leader in the retail sector on diversity issues and recognise that treating our employees and customers with respect and fairness is a key element in the success of our business.

1.2 B&Q welcomes the Government’s review of discrimination law and supports its objective of simplifying the puzzle of discrimination regimes into one coherent act. Further we agree that discrimination law needs to reflect the values held by modern society but that the implementation of those values must be easy to apply and compatible with the way businesses and other organisations operate.

2 The simplification of definitions and tests in discrimination law

2.1 B&Q agrees with the DLR that comparators reinforce the concept that discrimination law is about equality rather than fair treatment and that they should continue to be used in discrimination cases. We also support the DLR’s proposals on perception and association and the extension of indirect discrimination to cover gender reassignment. Further, a move to harmonise the definitions of indirect discrimination and the objective justification test across all protected grounds would simplify the system and is welcomed by B&Q. Finally we believe that replacing the listing approach for genuine occupational requirement test with a general objective test for all grounds except disability would make the law flexible without causing any problematic legal uncertainty.
2.2 B&Q however has concerns about the modification of the objective justification test for disability discrimination. We believe that introducing the element of proportionality into the justification will make the threshold of the test too onerous for our business. 

2.3 In an employment context, the original aim of disability discrimination was to ensure that employers removed the obstacles that prevented a disabled person from performing their job to the same standard as a non-disabled person. The focus was on practical, feasible solutions that, although came at a headline ‘cost’ to the employer, improved the performance of disabled employees benefiting both the employee and the employer.

2.4 B&Q has wholeheartedly adopted this approach and is a leader in the retail sector in its employment of disabled people. This support stems from our ability, through reasonable adjustments, to help our disabled employees have satisfying and progressive careers whilst simultaneously ensuring that our disabled employees contribute effectively to the success of our business.

2.5 The introduction of a proportionality test would require the courts, even after the employer has made reasonable adjustments, to balance the employer’s discriminatory action against the employer’s legitimate aim. This will lead to situations where even though reasonable adjustments have been made, a disabled person will be employed in a role where he or she will be unable to perform his or her duties to the same standard as a non disabled person. B&Q believes that the burden on our business in these circumstances will be too onerous to sustain and, without the ability to offer our employees any further reasonable support, both B&Q and our employees will find the employment relationship increasingly complicated and frustrating.

2.6 In respect of the provision of goods, facilities and services, B&Q supports a less prescriptive justification however we oppose the introduction of an objective proportionate test in place of a subjective test. The removal of the subjective element from the justification would place an unmanageable responsibility on our business. B&Q, in order to comply with discrimination law, would be required to assess which of our many thousands of customers were disabled with no defence if a mistake is made. This is a very difficult task especially given that our direct contact with those customers may be for only a very short time. 

2.7 B&Q is aware of the importance of disabled customers to its business and would recommend that further advice on the importance of disabled customers to UK businesses and guidance on how to adjust for their needs would be a more effective way of ensuring the equal and fair provision of goods, facilities and services rather than legal rules that will be very difficult implement and inequitable to enforce.

2.8 B&Q also believes that the above solution would be more appropriate than the DLR’s proposal to lower the threshold for triggering the duty for reasonable adjustments in the provision of goods, facilities and services. The proposed change is a significant reduction in the threshold for reasonable adjustments and would require B&Q to consider adjustments in vast variety of new situations accounting for the extremely differing needs of our disabled customers. Again the relatively short amount of time our customers spend in our stores exacerbates the difficulty in properly assessing what adjustments are required. Although the requirement of reasonableness will reduce the number of adjustments that are actually implemented, B&Q, in order to comply with the duty to make reasonable adjustments, will have to expend considerable resources investigating requests for adjustments permitted by a new lower trigger threshold. We believe that expending these resources will be a disproportionate cost to our business when weighed against the limited number of adjustments that will actually implemented. Finally, the DLR’s only explicit justification for this proposal is to simplify the law. B&Q strongly believes that removing this minor piece of legal uncertainty is considerably disproportionate to the burden being placed on our business. 

3 Equal pay
3.1 B&Q supports any developments in the area of equal pay that are tied to measurable improvements in equality and fairness between men and women. We believe that this will be best achieved through considering the wider issues that cause unequal pay and will require a broader assessment than the one provided by the DLR. To that end we advocate that, other than transposing equal pay provisions into a single equality act, the scope of equal pay law should remain unchanged. In particular we agree with the DLR’s opinion that mandatory equal pay reviews are inappropriate and would strongly oppose legislation on this matter.
4 Balancing measures

4.1 B&Q is keen for the concept of balancing measures to be explored in more detail but believes that at this moment any programmes adopted by employers must remain voluntary.

4.2 B&Q would welcome guidance from the CEHR on how balancing measures could work in practice. Such guidance should cover the circumstances in which balancing measures are appropriate and practical examples of mechanisms that could be used.

5 Promoting good practice in the private sector and guidance on discrimination law

5.1 B&Q supports the government’s intention to codify guidance on discrimination law and, in particular, we strongly agree that all new guidance must be practical and usable by everyone in the private sector.  

5.2 It remains unclear, however, whether this guidance will have influence over the application of legislation by the courts. It is noted that the DLR proposes to simplify discrimination law by removing certain prescriptive elements in the legislation (ie. removal of the list of day-to-day capacities in the definition of disability) and that concurrently the government is considering the removal/reduction in prescriptive rules relating to dispute resolution processes. It would therefore seem counterproductive to allow a proliferation of legally binding prescriptive guidance to again increase the complexity of complying with discrimination legislation. To this end, although B&Q welcomes the codification of practical guidance, the promotion of this guidance to a statutory footing should be strictly limited. 

5.3 If new guidance is to have a legal effect then this must be made clear before any consultation or decision is made on the content of such guidance. Further, B&Q would prefer that ACAS oversee the creation of any legally binding guidance given their dispute resolution experience.

5.4 We believe that a light touch equality check tool or a non-accredited self-assessment standard would be a good aid for businesses to check their compliance with discrimination law and would encourage them to voluntarily adopt good practices above those required by legislation. However, B&Q is concerned that an independently assessed accredited standard could give rise to significant costs for our business. We are also concerned that as a business with a good diversity record if we chose not to undertake the accreditation process due to prohibitive costs, the lack of accreditation may have negative repercussions on our reputation which would not be reflective on the significant resources we devote to diversity issues.

6 Modernising the law

6.1 B&Q recognises that the list of capacities in the definition of a disability creates an overly formulaic approach to disability that does not properly describe the variety of difficulties faced by disabled people in their day-to-day life. However, B&Q maintains that further clarification is required of the how the remaining ‘day-to-day activities’ test is to operate in the absence of the capacities list. For example, will day-to-day activities require a disabled person to show impairment of one activity, multiple activities or a balance that they have more impairments than abilities? Will day-to-day activities require a disabled person to show that there is a normal daily activity they cannot undertake ie. undertaking a specific activity, or will it require a more generic impediment such as a lack of coordination. The DLR states that that government is concerned with not broadening the ‘coverage of disability discrimination law too widely’ yet it offers no explanation of how this will be achieved in the absence of a capacities list. B&Q empathises with the need for reform of the definition of disability but cannot support a proposal that may radically, if unintentionally, increase the breadth of the definition.

6.2 B&Q agrees that the recent improvements in the support for carers and parents, combined with previous protection under other discrimination grounds have struck an appropriate balance between parents’/carers’ responsibilities and the needs of business and other organisations. B&Q has, for example, a very active flexible working policy which has been a success due to both parents/carers and B&Q recognising each other needs and being prepared to be versatile in their requirements. B&Q believes that a broad anti-discrimination provision is not necessary given the current protection and in any event would damage the cooperative relationship that has been the basis of successful arrangements thus far.

6.3 B&Q supports the proposals to extend anti-discrimination protection to transsexuals in the area of goods, facilities and services so long as the current definition of gender reassignment is maintained. 

6.4 B&Q recognises the need to provide anti-discrimination protection on the grounds of pregnancy or maternity in the field of goods, facilities and services. However, given the large number of customers who use our stores and the relatively brief amount of contact we have with them it will, in some circumstances, be very difficult to identify women who are protected under this ground. B&Q urges the government to restrict the definition of maternity to ‘childbirth’ as a wider definition will make it near impossible for B&Q to ensure that it stays within the discrimination provisions.

6.5 The development of the separate and distinct ground of harassment has undoubtedly clarified the type of behaviour that is unacceptable in modern society. B&Q welcomes the extension of this concept into the area of goods, facilities and services but only on the grounds of sexual orientation, religion or belief and disability, and only if there are sufficient safeguards to prevent unmeritorious claims which are not of the severity to be properly regarded as harassment. To this end, we would welcome a provision that requires the unwanted conduct to be either persistent or continuing before it was considered to be harassment. B&Q objects to the extension of this concept on age grounds for the same reasons as expressed in section 7 below.

6.6 B&Q also agrees to the codification of case law on the protection of employees from harassment by third parties so long as the provisions require the unwanted conduct to be persistent and known by the employer before the employer becomes liable. B&Q strongly opposes making service providers liable for the harassment of one customer by another customer. Given the scale of B&Q’s undertaking this would be impossible for B&Q to monitor and prevent at all times.

7 Modernising the law: Age discrimination in the provision of goods, services and facilities
7.1 B&Q is at the forefront of tackling age discrimination in the retail sector and will continue to do so in the future. In our sector we are unaware of any substantial institutional problems relating to age discrimination in the provision of goods, facilities and services; especially nothing on a scale that would necessitate radical regulatory intervention. We recognise that in other sectors there may be direct causal links between a person’s age and the service provided but believe that these areas are few and discrete and would be best remedied, if required, in the isolation rather than through a broad anti-discrimination regime. 

7.2 B&Q has serious concerns about how age discrimination legislation would impact on our ability to market our products to different age groups, for example B&Q offers a discount card to customers over the age of 60. If age discrimination law were extended to cover goods, facilities and services, B&Q would have to consider withdrawing benefits, such as its over 60s discount card, rather than run the risk of falling foul of discrimination provisions.

7.3 As a counterpoint, it may be suggested that the above problems can be avoided through a series of prescribed exceptions or an objective justification test. It is difficult to envisage that prescriptive exceptions will be comprehensive enough to allow B&Q the freedom to market its products in an effective and efficient manner, whilst an objective justification test would have to apply to direct as well as indirect discrimination and could never offer the certainty required to cover all the different marketing and promotional possibilities open to retailers.

7.4 B&Q believes that there is currently no need to extend the provision of age discrimination to the provision of goods, facilities and services and that, in any event, such an extension would require a raft of exceptions or justifications that would only exacerbate the complexity of discrimination law in contradiction to the DLR’s core simplification objective.
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